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RXSOIUTION OF IHE TOHONO O'ODIIAM LEGISLATTVE COUNCII,
(Authorizing the Tohono o'odham Nation's chairman to Negotlate and Execute
Anendments to th€ Tohono O'odham Farmlng Authority and Bank of Amerlca
Flnanclng Documents and to the Tohono o'odham Nation and Bank of llmerica

Security Agreem€nt-Pledge)

RESOLUIION NO. IO-253

WHEREAS, the Tohono O'odham Farmlng Authority ('TOFA) is the Tohono o'odham Nation's

("Natlon's") enterprise authorized to operate the San Lucy, SchukToak' and vaiva vo

Farms on behalfofthe Nationi ard

WHEREAS, TOFA ls responsible for promotlng the economic deyelopment and general welfare of

th€ Nation and its members by profrtably developing the agrlcultrral resources ofthe

Natlon, pursuantto Paragraph 3.1ofTOFA'S Second Restat€d Plan ofOperation; and

WHEREAS, in 2004, after evaluating yarious llnancing options to sustaln farmlng operations, and

after consulting with th€ Chalnvomanand Treasur€rofthe Natlon, TOFAs€l€ctedthe

Bank of Amerlca ("BofA") as the best qualllled lender to provlde a Revolying Line of

Credlt of$4 Milllon and a Ter|n Loan of$1.5 Million as the best alternatiye to improve

the fi.nancial condition of the farming operatlon; and

the lohono O'odham Legislative Council must approvewalvers ofsoverelgn lnnunit5r'

both forthe Natlon and enterprlses charter€d pursuant to the laws ofthe Nation, such

as TOFA; and

by Resolutlon No. 04-460 (September 22, 2OO4r, the Tohono O'odham Legislatiye

council:

(a) approyed the limited waivers of sovereign immunity ln the Firancing Documents

between ToFA and BofA, whlch are listed b€low:

I . Business Loan Agreement for the $4 Million Revolvlng Line of Credlt and $1 , 5

Milllon Term Loan.

2, Sectrred Promissory Not€ for t:he $1.5 Mlllion lerm Loan,

3. Security Agreement-Agricultural Credlt placing Hens on farm products and

related collateral.

4. EnvironmentallndemnttyAgrcementtoindernnlfyBofAfronfarmlnginpacts

on th€ environment.

and authorized the Chairwomatr ofthe Natlon to execut€ a securltyAgreemetrt-Pledgc

by the Nation pledging interest income on the SAWRSA Trast Account to secure

paymcnt of TOFA'S R€volving Llne ofcredit and lerln Loan; and

ToFA's Manag€mentBoardexccuted the Financing Documents ln early October, 2004;

and
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RDSOf,UTTON NO. 10-253
(Authorizing thc Tohono O'odham Nation's Chairman to Negotiatc and Execrte llmenilments to thc
Iohono O'odham Farming Authorlty and Bank of llmerica Flnancing Doc[ments and to the lohono
O'odham Nation and Bank of Amerlca Securlty Agreement-Pledge)
Page 2 ofi

on May 6, 2OO5, the Tohono O'odham L€gislativc Councll adopted Resolution No. 05-

233 (D€legathg to the Nation's Chalrwoman Authority Over th€ Tohono O'odham

Farmlng AuthoriB); and

due to the impending maturlty date ofthe Business LoanAgreementon Decemb€r31,

2005 combined with the ongoing n€ed for llnancing to fund operations and crop

productlon,IOFA inltlated negotiations with BofAto amend th€ Flnanclng Documents

to ext€nd the Avallabllity Perlod to Iuly I,2006 to provide hnanclng for FT2006

operatlons and crop productlon; and

WHEREAS, blr Resolutlon No. O5-649 (October 26, 2O0 5), the Tohono O'odham Legislative Council

approved amendments to the Flnancing Documentsto €xt€nd theAvailabili8Period,

as dellned in Sectlons l.A.l.l(b) ofthe Bushess Loan Agreement, to July l, 20o6i and

during the pendency ofthe ToFA-BofAtransaction, ToFArequired emergencyfunding

to continue farmlng operations and crop production, and pursuant to n€solution No,

05-650 (October 26, 2005) the lohono O'odham Leglslative Council authortued the

Nation to approve a $2.5 Million Emergency Loan to IOFA funded from the SAWRSA

TrustAccount for operations and cotton harvesting; and

by Resolution No. 06-410 Oune 2E,2006), the Tohono O'odham Legislative Council

approved amendments to the Flnanclng Documents to:

(1) Increase the revolylng line ofcredlt to $7.3 Mlllion.

(2) Extend the Availability Period to usethe loan proce€ds from December3l,2005 to

luly r, 2007.

(3) Extend the maturity date ofthe Bnsiness Loan Agreement to ItrIy 1, 2007.

(4) Limft the scope on the use of the loan proceeds (a) equlpment purchases, @)

operatlons, and (c) to make scheduled payrnents on th€ revolvlng line ofcredltor

term loan; and

WHEREAS, by Resolution No. 07-411, the Tohono O'odham Legislative Councll approved

amendnents to the Flnancing Documents to ext€nd th€ Ayailability Perlod and the

maturity date ofthe Buslness f,oan Agreement to Iuly I, 2O0t; and

by Resolution No. ot-4o6, the Tohono O'odham Legislatlve Councll approyed lurther

am€ndments to the Financing Documents to extend the Availability Perlod and the

rnaturltlr date of the BuslnGss Loan Agre€ment to Iuly l, 2OO9, whlch amendments

rednce the amount of the Revolvirrg Line of Credit from $7.3 Million to $6.0 Mllllon;



I
)

3

4

3

6

7

E

9

l0

ll
t2

13

t4

15

16

t7

18

t9

20

2l
,)

23

24

t(

26

)n

28

29

30

3l

32

RESOf,UTTON NO. lO-253
tfre Tohono O'odham Nadon's Chairman to Negodate and Exccut€ llmendm€nts to the

ohono O'odham Farming AuthorlB and Bank of America Financing Documents and to the Tohono
odham Nation and Bank ofllmerlca Security Agreement-Pledg€)

3ofs

and

by Resolutlon No. 09-370 the Tohono o'odham Legislative Council approved fnrther

amendments to the Flnancing Docrments to extend the Availability Perlod and the

maturity date ofthe Business Loan Agreement to July l, 2010, wlth thc amount ofthe

Revolvlng Lln€ of Credlt staying at $6.0 Millioni and

due to the impending maturlty dat€ of the Business f,oan Agreement on July 1' 2010

combined wtth the ongoirg need for financing to fund operations and crop

productlon, lt is critical that TOFA continue to rec€lve this llnanclng ln a dmely

manner so that lt can continue its operations, crop production, and malntain lts

relationshtrs with its vendors; and

WHEREIIS, inordertocontinuetheIOFAnnanclngpastJulyl,2OlO, BofAhasproposedexecution

of the followlng Amended Financing Documents:

(1) Fourth Amendcd and Rcstated sectrrlqr Agreement -- Pledg€.

(2) Acknowledgement and Approval of Revolving Line of Credlt Slxth Modillcatlon

Agreen€nt and Fourth llmended and Restated Security Agreement -- Pledge.

(3) Revolving Line otCredlt Sixth Modilication Agre€ment, which further Gxtetrds the

Avallabili8 Period to luly I, 2Ol l; and

WHEREAS, IOFA requests that the Tohono o'odham Legislatlve councll approve the lllnited

walver ofTOFA's sovereign irnmunlty necessary to execute the Revolvlng Llne ofCrcdit

slxth Modmcatlon Agr€emcnt between ToFA and BofA.

, THEnEFORE, BE IT RESOLVED that the Tohono O'odham Legislatlve Councll hereby:

l. Grants the limlted walver ofToFA sovereign irnmunity necessaryto lmplementthe

dispute resolution remedies provided for ln secttons 15 and 16 of the Fourth

Amended and Restat€d S€curi8Agreement-Pledge, as requlred by subparagraph

9.2.2(A) ofloFA's Second RestatedPlan ofOperation, and authorizes TOFAtoentcr

furto the Revotving Llne ofcrcdit slxth Modillcatlon agreement substantially ln the

form attached hereto, and any instrument or agreement requlred under that

Agreement, and authorlzes the Chalrman of the Natlon' on b€half of IOFA' to

execute and deliv€r th€ Reyolvlng Line ofcredtt Sixth Modtltcation Agreemcnt to

the BofA.

2. Grants the limited walver of th€ Nation's sovereign immunlty n€cessary to

implement the dispute resolutlon remedles provided for in sectlons 15 and 16 of
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RBSOI,UIION NO. TO-253
the Tohono O'odham Nadon's Chairman to Negodat€ and Execnt€ Amendments to the

O'odham farmlng authority anat Bank of llmerica Financing Docnm€nts and to the Tohono
odham Nation and Bank ofAmerica Secrrlty Agre€ment-Pl€.lge)

4ofs

the Fourth Amend€d and Restated Securlty Agreement -- Pledge, and authorlzes

the Chairman of th€ Natlon to execute and d€liver the Fourth Amended and

Restated SecurityAgreement-- Pledge and theAcknowledgementandApproval of

Revolving Line of Credit Sixth Modilication Agreement and Fourth llmended and

Restated SecurltyAgreement -- Pledge, substantially in the form attached hereto'

lnordertopledge $t.0 Milllon ofthe interest earned onthe SAWRSATrustAccount

held by the Bank of America to secure performance of ToFA's Revolving Line of

credlt with the Bank of ltmcrica.

3. Autihorfues the chairman of the Nation to €xecute such f[rther documents as may

be reasonably necessary to lnplement the intent ofthls resolution.

Theforegoing Resolutlon was passed by the lohono O'odham Legislative Council on the Z{l Day
of IUNE, 2OlO at a neeting at whlch a quomln was present wlth a Yote of 21005:10 FOR; 204.70

; l9t,70t0rl NOT VOTINGi and 187.101051 IIBSENI' pursuant to the powers vested in the
Comcil by Artlcte VI, S€ction I (dX2) and I (e) of the Constitutlon of the lohono O'odhamNatlon,
adopted by the Tohono O'odhan Nation on lanuary lt, l9E6; and approved by the Actlng lreputy

Secretary- IndlanAfrairs(Operatlons) on March 5,19t6, pursuantto section l6 oftheAct
of f une lE, 1934 (!r8 Sht. 9E4).

TOHONO O'ODIIAM LEGISLATIVE COUNCIL

aTpDsr:

Ev"onne Wilson, Legislative Secretar?

/ uuro, Qy'/"rz ,"oto.

Vdrlon M,Iose, Legislative Cha
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RBSOf,UTTON NO, lO-253
(Authorizint the Tohono O'odham Naflon's Chairman to Negotlat€ and Erccrt€ Amendments to th€
Tohono o'odham Farming Authorlty and Bank of America Financlng Documents and to the lohono
O'odham Natlon and Bank of llmerlca S€curlty Agreement-Pledge)
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Sald Resohtion was sgpnitted forappr
Nadon on the / e day of ).4^- , 2oro at ?.2b o'cloch, P .M.,

md-vllof theconstitu onandwltlbeco-Fef tectlne

al to the office ofthe Chairman ofthe lohono O'odham

pursuantto the provlslons ofSectlon 5 o
upon hls approval or npon hls failure to elther approye or dlsapprove it wtthln 4t hours of
submtttal.

TOHONO O'ODHAM I,EGISLAIIVE COUNCIL

I{1 errnovto

I I DISAPPROVBD

onthe t davor fOlY ,zoro

to the Legislatlve Secretary on the / dayof
4 tc"

2010, at h 'tl\ o'clock, f ,u,

bn M. Jose, Leglslative Chairma

Rettrrned



RESOLUTION NO. 10-253

ACTION: AUTIIORIZING TIIETOHONO O'ODHAM NATION'S CHAIRMAN TO NEGOTIAIE AND E)GCUTE AMENDMENTS TOTIIE
TOHONO O'ODHAM FARMING AUTIIORITY AND BANK OF AMERICA FINANCING DOCUMENTS AND TO THE TOHONO
O'ODHAM NATION AND BANK OF AMERICA SECURITY AGREEMENT-PLEDGE

MOVED: COUNCILWOMAN TRANCES CONDE

DATE: JLNE 24,2010

SECOND: COT NCILWOMAN LINDA PARLEY

DISTRICT LEGISLATIVE REPRESENTATI!'ES
,OF

VOTES FOR AGAINST
NOT

VOTING ABSENT

SIF OIDAK
198.7

1. WAVALENE ROMERO
(Nicholas Jose)

2. MARY LOPEZ
)

99.35

99.35

x

x x

SELI,S
449.6

I. KIMBERLY LISTO
( ,

2. EVELYN B. JUAN MANUEL
( )

224.80

224.80

x

x

SCHUK TOAK
159.0

I. FRANCES B. CONDE
(Fredrick Jose)

2. LINDA PARLEY
(Agtres Joaquin)

79.50

79.50

X

x

SAN XAVIER
204.7

I. FELICIA NUiIEZ
( )

2. OLTVIA VILLEGAS.LTSTON
(Eugene Enis)

102.35

r02.3s

x

x

x

SAN LUCY
187.r

I. LORRAINE EILER
)

2. GLORIA RAMIREZ
(

93.55

93.55

x

x

PISINEMO
184.5

l. CHESTER ANTONE (Absen)
(tony M\rrie|la) (Prcsent)

2. EDWARD MANUEL
(Gerald Faluant)

92.2s

92.25

X

x

HICKIWAN
L74,5

I. MICHELLE ORTEGA
(.)

2. SANDRA ORTEGA
( )

87 .25

87 .25

x

x

GU VO
206.3

1. GRACE MANUEL
(,

2. PAMELA ANGHILL
(Angela Ortiz)

103.15

r03.15

x

x

x

GU ACIII
230.1

I. TIMOTHY L. JOAQUIN()
2. CYNTHIA E. MANUEL

)

I 15.05

l 15.05

x

x x

CHI]KUT KUK
277.0

I. ETHEL GARCIA
(Sara Mae Williams)

2. VERLON M. JOSE
( )

138.50

138.50

x

x

BABOQUTVARI
324.0

1. FRANCES MIGUEL (Absenl)
(Robera HarJ ey) (Prcsent)

2. FRANCES G. ANTONE /.4rsezl.)
(Vernon Smith) fPesert)

162.0

t62.0

x

x

TOTAL 2,595.50 2,00s.0 204.70 Lgr].70

t01l
187.10

t06l


