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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREIIS,

WHEREAS,

WHEREAS,

WHEREAS,

RESOI,UTION OF THE TOHONO O'ODIIAM IEGISI,ATIVE COUNCII
(Relating to a commltment Letter Between the Tohono O'odham caming

Enterprise and Bank of llmerica, N.A, and its Alliliates)

RESOLUTTON NO.15-217

the Tohono O'odham Nation (the " Natiod'l is a federally recognized Indlan tribe
organlzed pursuant to section 16 of the Indlan Reorganization Act of Iun€ lE,

f934 (48 Stat.984;25 U.s,c. $ 476), which exercises sovereignty over both its

members and its lands; and

pnrsuant to Articles v and vI ofthe Constitution ofthe Tohono o'odham Natlon,

all the leglslatiye powers of the Nation are yested in the Tohono O'odhan
Leglslatlve Corlaciil (the " tregislative Comcif'l; anil
the Tohono O'odham caming Etrterprise lthe " Gaming Enterprisd'l is a trtbal
corporation and economlc d€velopment enterprise of the Nation establlshed

pursuant to Artlcle vI, section l(e), of the Nation's Constitution and is
responsible for planning, constructing, and operating the Nation's garning

faclllties and conducting gaming activities (Charter of the Gaming Enterprise
(the " Chartel'l; 15 Tohono O'odham Code Chapter 2); and

Section 5(d) of the charter expressly authorizes the caming Enterprise to Gnter

into and perform contracts, to borrow funds (subiect to the limitations that (i)

the Gaming Ent€rprise may not incur obligations in excess of its ability to pay as

required and (ii) the Nation will not be liable for the debts or obligations ofthe
Gaming Enterprise), and to pledge or grant securlty interests in the personal
property, cash, accounts receivable, and other assets ofthe camilg Enterprise;

and

the Gaming Enterpris€ has entered into a Brsiness Loan Agreem€nt and related

documents wlth Bank of America, N.A., a national banking association ("Bof,{'r,

under which BofA has extended and will extend linancing to the caming
Enterpris€ (the "troan DocumenfC'); and

by Resolution l4-560 the Legislative Council previously granted a limited waiver
ofthe sovereign funmunity ofthe caming Enterprlsc in favor of BoiA to allore the
Loan Documents to be enforced in accordance with their terms, which generally

require the arbitration ofdisputes; and

the Ganing Enterprlse intends to exercise the "Increase Option" provided for in
the Loan Documents; and
the Gaming Entcrprlse lntends to execute a commitment letter with BofA

relatlng to th€ "Increase Option" and related ancillary agreements (collectlyely,

tbe "Commltment Lette/'1, and the Commitment Letter wlll lnclude dlspute
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nEsof,urroN No. ls-217
(Relatlng to a Commltment Letter Betwcen the Tohono o'odham Gaming Ent€rprise and Bank of
llmerlca, N.A. and its Afiiliates)
Page 2 oI7

WHEREAS,

WHEREAS,

resolution provisions, will requfue limlted waivers of the Gamfug Enterprlse's

sovereign lmmunit;r substantially similar to those in the Loan Docum€nts' and

will requlre certain undertakings by the Nation, that will be acknowledged and

agreed to by the Nation through the €xecution ofthe Commltment Letteri and

the Budget and Fltrance and commerce committees of the Leglslatiye councll

have reviewed the lirnited waivers of the soverefun lmmunity of the Gamlng

Enterprise in Resolutlol 14-560 and recommend that the Nation: (a) grant a
limited waiver of the sovereign immnnity of the Gamilg Enterprise ln favor of
BofA and its afliliates to allow the Gaming Enterprise to enter lnto th€

Colnrnitment Letter with dispute resolution provisions and limited walvers of
thc Gaming Enterprise's sovereign funmunity substantially similar to those in
the Loan Documents, O) provide that the Commitment Letter rr'ill be interpreted
and enforced under the substantive provisions of llrizona law and in accordance

wlth specined provisions relating to arbitration, and (c) agree to the

undertakings by the Nation described below; and
the Nation's best interests will be scrved by the caming Enterprlse enterlng into
the Commitment Letter with BofA and its afrliates with dispute resolutlon
provislons and limited waivers of the caming Enterprise's sovereign irnmunity

substantially similar to those in the Loan Documents, and with thc Natlon
provlding that the Comrnitment Letter will be interpreted and enforced under
the substantive provisions of Arizona law and ln accordance with specilled
provisions relating to arbltration,

NOW, TEEREFORE, BB IT RESOLVED that the Tohono O'odham Legislative Council hereby

approves and authorlzes the following:
1. f,inited Waiver of the Gamlng Enterprise's ImrnuniQr. The Natlon hereby

grants a limlted waiver of the sovcreign immunity of the Gaming
Enterprise from suit or action ln favor of BolA and its altrllates with
respect to the Commitment Letter, provided that any such agreements

have terms that are substantially the same as those set forth in Exhibit A

to this Resolution and ln lien ofthose provisions of Section 8(b)(2) ofthe
Charter.

2. Applicable Laws.

A. The Cornmitment Letter will be governed by, and construed ln
accordanc€ with: the laws ofthe State ofArizona, includlng Art. II,
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RESOI,UTION NO. IJ.2I7
(R€ladng to a Commltm€nt Letter B€tween the Tohono O'odham Gaming Entcrprise and Bank of
Amerlca, N.A. and its Affillates)
Page 3 of7

S 25, of th€ Arlzona Constitution relating to the lmpairment of
contracts and the applicable provisions ofArizona's version of the
Uniform Commercial Code and wlthout glving elfect to confllct of
laws princlples; applicable Fed€ral law, lncluding the
constltutional law of the United States prohibiting impairment of
contracts; applicabl€ provisions of the Nation's Constituflon; and

this Resolution. For purposes of this Resolutlon, the term
" Unlform Commercial CodC'wlllttnean Chapters l, 8, and 9 ofthe
Arizona Uniform Commercial Code (including the delinitions
lncorporated by reference into Section 47-910.21B, thereot) as in
effect from time-to-time.
The transactions contemplated under the Commitm€nt Letter
bear a reasonable relation to the State ol Arizona, such that the
Gamlng Enterprlse, Bof,A, and BofA's alllllates may agree that the
Unlform Commercial Code will govern their rights and duties
under those agreements. The method ofthe creatlon, th€ effect of
perfectlon and non-perfection, the prtorlty among competlng
creditors, and the enforcement of all security furtercsts granted by
the Gaming Enterprise to BofA and its alliliates in accordance with
the Commitment L€tter will be governed by the Unlform
Commercial Code, as defrned above, For purposes ofany securit5r

interests to be granted under the Commitment Letter, (l) the
"location" of the Gamlng Enterprise will be Sahuarita, Arizona;
and (ii) the office in which to frle a llnancing statem€nt to perfect a
security int€rest in any collateral will be the Oflic€ of the Secretary
of State ofArizona, except for as-extracted couat€ral, tirnber to be
cut, or goods that are or are to becone frxtures. For purpos€s of
Section 47-9109@Xf 4) of the Uniform Comrnercial Code, the
Nation acknowledges that the caming Enterprlse is not a

"governmental unit" of the State of llrizona or any other state in
the United States.

If an arbitrator or court determines, for any reason, that the
Unlform Commercial Code does not govern the rights and duties
of the parties under the Commltment Lettcr, despite the parties'

B.

c.
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RESOI,UTION NO. I5.2I7
(Relating to a Commitment Lett€r Between the Tohono O'odham Gaming Enterprise and Bank of
llmerica, N.A. and tts Alliliates)
PaEe 4 oI7

agreement to the contrary, then, in accordanc€ rvlth Tltle III' Laws

of the Tohono O'odham Nation, section l-102, the Nation adopts

chapters l, t, and 9 of the Arizona Uniform Commercial Code

(including the detinltions incorporated by reference in Section 47-

9r02(B) of Chapter 9 and excluding Sections 47 -91O9(CX2I aDit 47-

9f o9(DXf4)) as in elfect from time-to-time as the Nation's law that
will govern the Comnitment Letter, €xcept that, for purposes of
any security lnterests to be grant€d under the Comnitment Lctter,
(i) the "locatton" of the Gaming Enterprise will bc sahuarlta,

llrizona; and (ii) the olllce in whlch to lil€ a linancing statement to
perfect a security interest in any collateral wlll be th€ Oltrce ofthe
SecretarJr of State of Arizona, except for as-extracted collateral'
tirnber to be cut, or goods that are or are to become llxtures.

Any laws of the Nation that conflict with or ar€ inconslstent with
the provisions of this Resolution or the Commitment Lefter, other
than the Nation's constitution, will be inapplicable to the

Commitment Letter and any collateral to the cxtent of any such

confl lct or inconsistency.

The Natlon hereby adopts the following provisions as the

"Arbltration Provisions" appucable to the Commitment Letter and

the transactions contemplated thereby, which provisions shall be

enforceable as a law of the Nation: (a) the agreements of the

Gamlng Enterprise in the commitment Letter to settle by

arbitratlon any controversy or clain arising under the

Commltment Lett€r and the transactions contemplated thereby

are valid, irrevocable and enforceable; and (b) in any proceeding

in the Nation's Corrts relatlng to such claims: (i) th€ Nation's

Courts will apply the procedural rules of the Nation's Courts and

the substantive law of the iurlsdiction sel€cted by the partics to
the Commitment Letter and authorized by these Resolutions; (ii) if
any strlt or proceedlng is brought in the Nation's Courts upon any

issue referable to arbltration under the Commitment Letter, the

Court, upon being satlslled that the issue involved in such sult or
proceeding is referable to arbitratlon under such agreement,

D,

E.
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RESOf,UIION NO. IB-2I7
(Behtrng to a Commltment Lett€r Between the Tohono O'odham Gaming Enterprise and Bank of
llm€rica, N,A, and its Afiiliat€s)
Page 5 of7

shall on application of one of the parties stay the trlal of the actlon

until such arbitration has been had in accordance wlth the t€rms

of the agr€ement, provldlng the applicant for the stay ls not ln
default in proceeding wlth such arbitration; (iii) if any party

aggrieved by the alleged failure, neglect, or refusal of another to

arltltrate under the commitment Letter petltlons the Natlon's

Courts for an order directing that such arbitration proceed in the

manner provided for in such agreement, the Court shall hear the

partles and, upon belng satisfied that the making of the

agreement for arbltration or the failure to comply therewith is not

ln issue, the court shall make an order directing the partles to

proceed to arbitratlon in accordance wlth the terms of th€

agr€ement; if there is a dispute about whether a party has an

obligation to arbltrat€ any issue, the Court shall mahe an order

directlng the parties to proceed to arbitration in accordance with

the terms of the agreement to resolve tJrat disprte; (lY) an

arbltration award will not be subi€ct to review or modificatlon by

th€ Nation's Conrts for any reason oth€r than the circtrmstances

described in 9 U.S.C. SS fo-lfi (v) when an arbitration award

requires the performance of any act other than the payment of
money, the Natlon's courts |nay direct the €nforcement ther€on in
the manner provlded by law; and (vi) to the extent permitted by

federal law, the iurlsdiction of the Nation's Co|rrts over any

actions to enforce an agreement to arbitrate, to compel

arbltration pursuant to the Colnnit|n€nt Letter and these

RGsolutions, and to enforce an order and award resulting from an

arbitration shall bG concurr€nt with the iurisdiction of any state

or federal court to the iurisdiction ofwhich the Gaming Enterprlse

has explicitly consented in the Commitment Letter and the Natlon

has consented in these Resolutions.

Related Undertaldngs of the Nation. The chairperson of the Natlon ls

authorized to execute the acknowledgement and agreement in the

Commitment Letter that provide: (i) from the date the Ganing Enterprise

and the Nation enter into the Comnitment Letter untll the earuer of (a)
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RESOI,UTION NO. II-2I7
(Reladng to a Commltment Letter Between the Tohono O'odham Camlng Dnterprise and Bank of
Amerlca, N.A. and its Alliliates)
PaEe 6 oI7

the closing date ofthe Increase Option or (b) D€cember 31, 2015 (or such

earlier date as may b€ negotiated by th€ Gaming Enterpris€), neither the

Natlon, nor any other brancb, deparament, ag€ncy! atrthority,

instrrmentallt!., dlvislon, or enterprlse of the Nation, will sollclt any

other bank, lnvestment bank, financlal institution, person, or entity to
provide, structtrre, arrange, or syndicate flnancing to r€place any

component of the llnancing provided by BotA to the Gaming Enterprlse,

wh€ther currently existing or as contemplated to be provided through
the carning Ent€rprise's exercise of the rncrease Optioni and (ll) that
BofA may share the confidential information provided by the Gaming

Dnt€rprise and/or the Nation to Bof,A related to the Loan Agreement or
the Gaming Enterprise's exercise ofthe lncrease Option wlth any BofA's

Bank or non-bank affrliates, agents, advisors oegal or otherwlse) or
representatlyes, subiect to the confrdentiality provisions contalned in
the Commltm€nt Leter.

The foregoing Resolution was passed by the Tohono O'odham Leglslative Council on the 2EI1
day of MAY. 2015 at a meeting at which a quorum was present with a vote oI 2.926.9 FOR; -o-
AGIUNST; :!L NOT voTING; and lorl ABSENT, pursuant to the powers vested ln the Council by
Artlcle vI, Sectlon 1(I) of the Constitutlon of the Tohono O'odham Natlon, adopted by the
Tohono O'odham Natlon on Ianuary lE, l9t6; and approved by the Acting Deptrty Asslstant
Secretarlr - Indlan Alfairs (Operations) on March 6, 19t6, pursuant to Section 16 of the Act of
tune lt, 1934 (4t Stat.984).

5' awor -rQzt*-z--,zors

Evonne V

)
Wilson, Legislative Secretary

,2015
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Said Resohtion was submltted for appro
O'odham Nation on the ,j alay oI
pursuant to the provisions -of Section 5
efrective upon his approval or upon his
hours of submittal.

t)dt"*o*'"o
I I DISAPPROVDD

failur€ to either approve or disapprove it within 4E

ootne 0( auyoT Qu ,zors

ut -Z--)SLo'"to"o,( .^.

rl to the ollice of the C[qirman of the To-hono
).2 nt , 2ors at &Lr'o'crock, f .m.,
Ariicle vll of the Constitution and will become

TOHONO O'ODIIAM I,EGISI,ATIVE COUNCIL

NED NOR.RIS, JR., CIIAIRMAN
TOHONO O'ODHAM NATION

to the Leglslatiye Secretary on the

zors,at3.?l o'crock, f .m.



nESoLUTION NO.ll-217

ACIION: REI,ATING TO A COMMITMENT LEITER BETWDEN THE TOHONO O'ODHAM GIIMING ENTERPRISE AND
BANK OF IiMERICA, N.A. IiND TTS ITFFII,IATES

MOVED: COUNCILWOMAN FRANCES MIGUEL SECOND: COUNCILWOMAN ETHEL GIIRCIA

DAIE: MAY 28,2015

DISIRICT I,EGISIIITIVE REPRESENTATIVES
#oF

VOIES FOR AGAINST
NOT

VOTING IIBSENT

SIF OIDITK
224.2

I . IUCINDA AI,I,EN
(Nlcholas lose)

2. MARY TOPEZ
( )

ll2.l

It2.l

x

x

SEf,f,S
502.0

I,ARTHURWIf,SON
(Ophella Patten)

2. BARBARA IIAVIER
(Beverly Rlvas )

251.0

251.0

x

x

SCHUKIOAK
174.2

I . ANTHOIYY J. RIOS
(l

2. QUINTIN C. LOPEZ
Oohn Fendenheim)

a7.l

t7.l

x

x

x

SIIN XAVIER
224.2

I. HIIARION CAMPUS (Ahsent)
(Daniel L.A. Prestont llll (Prerent)

2. nACEEAL VU,SON-STONER /treertf
(Oltvla Vtflegas-Llsaon, (Pr6ent)

ll2.l

ll2.l

x

x

SAN LUCY
219.6

I . DIANA MANUEI,
(Glorla Ramlrez)

2. JANA MONTIINA

r09.8

r09.t

x

x

PISINEMO
210.6

I. CHESTERANTONE
(Tony Murrietta)

2. EDWARD MANUEI,, SR.
( )

r05.3

1o5.3

x

x

HICI{TWAN
196,9

T. TOUIS R. LOPEZ()
2. SANDRA ORTECA

(Manuel Osequeda,lr.)

9E.{5

9t.45

x

x

GUVO
241.O

1. GRACE MANUEI,
(Floyd Flores)

2. PIIMEIA ANGHII,I
0effery Antone, Sr.)

r20.5

120.5

x

x

GUACHI
257.t

r. TIMOTHY L,IOAOUIN()
2. I,ORETTA LEWIS

(Iouls tohnson)

l2E,6S

r2t.65

x

x

CHUKUTKUK
319.2

r. ETEEI, GARCIA
(Marlakay C. Henry)

2. BIILMAN I,OPEZ
(

159.6

159.6

x

x

BABOOUIVARI
t87.7

I. FNANCES MIGUEL
(Roberta Earvey)

2. VEnNON t. SMrTH
(Glorla Zazueta)

r7t.t5

l7t.t5

x

x

TOTAI, 2,926.9 2,926.9 -o- -o- lorl


