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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

RESOI,UTION OF THE TOHONO O'ODIIAM I,EGISI,ATIVE COUNCII]
(R€lating to a Loan Transaction Among tbe Tohono O'odham Gaming
Enterprise and Bank of America, N.A.,PNC Bank, National Association,

Wells Fargo Bank, National Association, and Others)

RESOLUTION NO. I5-486

the Tohono o'odham Nation (the " Natiorl', is a federally recognized Indian tribe

organized pursuant to Section 16 of the Indian Reorganization Act of ftrne lt,
1934 (4lt Stat, 984i 25 U.S.c. S 476), which exercises sovereignty over both its

members and its lands; and

pnrs[ant to Articles V and vl ofthe Constitntion ofthe Tohono O'odham Nation,

all the legislative powers of the Nation are vested in the Tohono O'odham

Leglslative Council (the " Legislative Councif'li and

the Tohono O'odham Gaming Enterprise (the " Gaming EnterprisC'l is a tribal

corporation and economic development enterpris€ of the Nation established

pursnant to Article VI, Section l(€), of the Nation's Constitution and is

responsible for planning, constructing, and operating the Nation's gaming

facilities and conducting gaming activities (Charter of the Gaming Enterprise

(the " Chartef'l; 16 Tohono O'odham Code Chapter 2)i and

Section 5(d) ofth€ Charter expressly authorizes the Gaming Enterprise to enter

into and perform contracts, to borrow funds (subiect to the limitations that (i)

the Gaming Enterprise may not incur obligations in excess of its ability to pay as

required and (ii) the Nation will not be liable for the debts or obligations ofthe

Gaming Enterprise), and to pledge or grant security interests in the personal

property, cash, accounts r€ceivabl€, and other assets ofthe Gaming Enterprise;

and

the Gaming Enterprise currently is indebted to Bank of America, N.A., a national

banking association (" BotA"l, under the terms of a loan agreement ent€red into

in accordance with Resolutions No. l4-55o and I 5-063 (the " BofA troad'li anil

the Gaming Enterprise has b€en negotiating with Bank of America, N'A., a

national banking association (" Bof,4"l, as administrativ€ agent' sole lead

arranger and sole book runner, to obtain a new syndicated multi-bank loan (the

'Slndicated troad'), the proceeds of which th€ Gaming Enterprise will use to pay

olf the Bo[A Loan, to frnd cotrstruction, to pay fees and expenses associated with

the linancing, and to provide working capital; and
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RDSOf,UTION NO. U-4E6
(Relating to a Loan Transaction Among the Tohono O'odham caming Ent€rprise and Bank of
Amerlca, N.A,,PNC Bank, National Association, Wells Fargo Rank, National Association, and Others)
Page 2 of l0

WHEREAS, the Gaming Enterprise has negotiated the terms of a credit agreement and

related documents which set forth the terms on which the Administrative Agent

and participating banks ar€ willing to make the Syndicated Loan, which i.nclude,

but rdill not be limited to:

(a) A Credlt Agreement (the " Credit Agreement'l among Bof,A, as

Administrative Agent and L/C lssuer, the other Lenders party thereto, BofA as

Sole Lead Arranger and Sole Bookrunner, PNC Bank, National Association, a

national banking association ("P,ryC') as Syndication Agent and Wells Fargo

Bank, National Association, a national banking association (" WFR'I as

Docnmentation Agert, (coll€ctively, in all of their various capacities uder the

Loan Documents, tbe " Credit PartieC') and the caming Enterprise;

(b) A form of Revolving Credit Note to evidenc€ the obligations ofthe

Gaming Enterprise under the revolving credit loan provlsions of the Credit

Agre€ment to each of the Lenders requesting a note (the "Revolving Credit

NoteC'li

(c) A form of T€rm Note to evidence the obligations of the caming

Enterprise under the term loan provisions ofthe Credit Agreem€nt to each ofthe

Lenders requesting a note (the " Term NoteJ'li

(d) A Security Agr€ement (the "Securtty Agreement'l betwe€n th€

Gamlng Enterprise and Bo[A, in its capacity as administrative agent rnder the

Credit Agreement and couateral agent under the Secnrity Agreement, to secure

th€ Gaming Ent€rprise's obligations through a lien or liens on the gross gaming

reyenue and other personal property gaming assets securing the Gaming

Enterprise's obligations to the Credit Parties (lhe " Collateral'ri atr'd,

(e) A Deposit Accotrnt Control Agreement lthe " Control Agreement'l

among the caming Enterprise, BofA as collateral agent and Bof,A as d€pository

bank.

The Credit Agreement, the Reyolving Credit Notes, the Term Notes, the Security

Agreement, the Control Agreement and any other ancillary agreements the
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RESOI,UTION NO. Ti.4A6
(R€lating to a Loan Transaction Among the Tohono O'odham camint Enterprise and Bank of
America, N.A.,PNC Bank, National Association, Wells Fargo Bank, National Association, and Others)
Page 3 of lO

WHEREAS,

Gaming Enterpris€ may enter into with any or all ofthe Credit Parties, or their
alruat€s, in connection with the Svndicated [,oan are referred to as the ,,Loan

Docnments"; and

the Credit Parties have conditioned iheir willingness to make the Syndicated

Loan to the Gaming Dnterprise on th€ Nation entering into a Non-lmpairment

and Estoppel Agreement with Bof,A, ln its capacity as administrative agent under

the Credit Agreement and collateral agent onder the Secnrity Agreement, and

providing BofA with a closing certilicate execnted by the Nation (couectively, the

" Non-Impairment Agreemenl'li and

the Loan Docnments requir€ a limited waiver of the sovereign irnmunity of the

Gaming Ent€rprise in favor ofthe Credit Parties to auow the Loan Documents to

be enforced in accordance with their terms and the Non-Impairment Agreement

requires a limited waiver of the sovereign immnnity of the Nation in favor of the

Credit Parties to allow it to be enlorced in accordance with its terms, all of which

gen€rally require the arbitratlon ofdisputes; and

WHEREAS,

WHEREAS, the Nation has not enacted a version of th€ Uniform Commercial Code, an

arbitration act, or similar laws of the sorrt that tltrica[y would govern complex

commercial transactions of the nature contemplated in the Loan Documents,

nor do the Nation's Constitution, laws, or customs address the interpretation

and enforcement of transactions such as those contemplated in the Loan

Documents: and

the Credit Parties have conditioned their willingness to make a loan to the

Gaming Enterprise on the Loan Documents and tlre Non-lmpairment Agreement

being interpreted and enforc€d under the sIbstantive provisions ofArizona law,

inclnding Art, II, S 25, ofthe Arizona Constitutlon relating to the impairment of

contracts and the applicable provisions of Arizona's version of the Uniform

Comrnercial Code, so the Credit Parties can be assured that the Loan Docnments

and the Non-lmpalrment Agreement will be interpreted and enforced in

accordance with their terms; and

WHEREAS,
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RESOLUTION NO. 15.*A6
(Relating to a Loan Transaction amont the Tohono o'odham caming [nterprise and Bank of
America' N.A.'PNc Bank, National association, wells Fargo Bank, National essociition, and oth€rs)
Page 4 ofl O

WHEREAS, the Budget and Finance and Commerce Committees of the Legislative Council
have reviewed the terms of the f,oan Documents and the Non-Impairment
Agreement' including the proposed limited waivers of the sovereign immnnity
ofthe Nation and the Gaming Enterprise in each; and

WIIEREAS' the Budget and Finance and Commerce Committees of the Legislative Council

recommend that the Nation: (a) grant a limited waiver of the sovereign

inmrnity of the Gaming Enterprise in favor of the Credit parties to allow the
Loan Documents to be enforced in accordance with their terms, (b) enter into
the Non-Impairm€nt Agreement with BofA, on terms substantially th€ same as

those set forth in the draft agreements reviewed by the committeesi (c) grant a
limited waiver of the sovereign immtrnity of the Nation in favor of BotA, for the

benefit of the Credit parties, to allow the Non-Impairment Agreem€nt to be

enforced in accordance with its terms; and (d) provide that the Loan Documents

and the Non-lmpairment Agreement will be interpreted and enforced under th€

substantive provisions of Arizona law and in accordance with sp€cilied
provisions relating to arbitrationi and

WHEREAS' the Nation's best interests will be served by the caming Enterprise obtalning
hnancing from the credit parties in accordance with the terms of the Loan

Documents, the Nation entering into the Non-Impairment Agreement, the

Nation granting the requested limited waivers of sovereign immunity, and the
Nation providing that the Loan Documents and the Non-lmpairment Agreement

will be interpreted and enforced under the substantive provisions of Arizona

law and in accordance with specified provisions relating to arbitration; and

WHERf,AS' capitalized terms used in this Resolution and its Exhibits but not delined in this
Resolution or the Exhibits have the meanings set forth in the Loan Documenf,s

and the Non-Impairment Agre€ment,

Now' THEREFoRE' BE IT RESoLVED that the Tohono o'odham Legislative council hereby

approves and authorizes the following:

l. Limited Waiver of the caming Enterprise's lrnmunity. The Nation hereby
grants a limited waiver of the sovereign immunity of the Gaming Enterprise
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from suit or action in favor oftbe Credit Parties on the terms set forth in Exhibit

Ato this Resolution and in lieu ofthe provisions ofSection t(bx2) ofthe Charter.

2. Approval of Non-Impairment Agreement and Related Documents. The

Legislative Council authorizes and approves the Non-tmpairment Agreement.

The Nation's Chairrnan is authorized to exccute the Non-lmpairment Agreement

and to deliver it to BolA on behalf of the Nation, along with any and aU other

docum€nts, certilicates, financing statements, consents, repres€ntations, and

warranties required in connection with the Loan Documents or the Non-

lmpairment Agreement, and to tahe all other actions consistent with this

Resolution and necessary to allow tbe Gaming Enterprise to consummate a

linancing transaction with the Credit Parties. No further approval, consent,

notice, or liling will be required as a matter of Federal law or the Nation's law for

the Nation's Chairman to cxecnte and deliver the Non-tmpairment Atr€ement

or other documents, certilicat€s, linancing statem€nts, consents,

representations, and warrantl€s requlred in connection with the Loan

Docnments or the Non-Impairment Agreement.

3. Limited Waiver of the Nation's Immunity, The Nation hereby grants a

limited waiver of tbe sovereign immunity of the Nation from suit or action in

fayor ofthe Credit Parties on the terms set forth in Exhibit B to this Resolution.

4. Applicable Laws.

A. The Loan Documents and the Non-Impairment Agreement will be

governed by, and construed in accordance with: the laws ofthe State ofArizona,

incltrding Art. ll, S 25, ofthe Arizona Constitution relatlng to the impairment of
contracts and the applicable provisions of Arizona's yersion of the Uniform

Commercial Code and without giving effect to conflict of laws principles;

applicable Federal law, including the constitntional law of the United States

prohibiting impairment of contracts; applicable provisions of the Nation's

Constitutioni and this Resolution. For purposes of this Resolution, the t€rm

" Aniform Commercial Codd' will mean Chapters l, E, and 9 of the Arizona
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(Relating to a Loan Transaction among the Tohono o'odham caming Enterprise and Bank of
America, N.A.,PNC Bank, National Association, Wells Fargo Bank, National Association, and Others)
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uniform commercial code (including the dennitions incorporated by reference
into Section 47-9102(B) thereof) as in elfect from time-to-time,

B. Th€ transactions cont€mplated underthe Loan Documents and the Non_

Impairment Agr€ement bear a reasonable relation to the State ofArizona, such

that the Nation, the Gaming Enterprise, and the Credit parties may agree that
the Uniform Commercial Code will govern their rights and duties under the

Loan l)octrm€nts and the Non-Impairnent Agreement. The method of the
creation, the elfect of perfection and non-perfection, the priority among

competing creditors, and the enforcement of all security interests granted by

the Gaming Enterprise or the Nation to th€ credit parties in accordance with the
Loan Documents and the Non-Impairment Agreement will be governed by the
Uniform Commercial Code, as delined above. For purposes of the security
interests to be granted under the Loan Documents and the Non-Impairment
Agreement, (i) the "location" of the Gaming Enterprise and the Nation will be

Sahuarita, Arizona; and (ii) the offrce in which to file a financing statement to
perfect a security interest in the collateral will be the olfrce ofthe secretary of
State of Arizona, except for as-extracted collateral, timber to be c[t, or toods
that are or ar€ to become lixtures. For prrposes of Section 4Z-9109(DXf4) of the

Uniform Commercial Code, the Nation acknowledges that the Gaming

Enterprise is not a "governmental unit" ofthe State ofArizona or any other stat€

in the Unlted States.

C. If an arbitrator or co[rt determines, for any reason, that the
Uniform Commercial Code does not govern the rights and dnties ofthe parties

under the Loan Documents or the Non-Impairment Agreement, despite the
padies' agr€ement to the contrary, then, in accordance with Title IlI, Iaws ofthe
Tohono O'odham Nation, Section l-102, the Nation adopts Chapters l, E, and 9 of
the Arizona Uniform Comm€rcial Code (including the definitions incorporated
by reference into Section 4Z-9lO21Bl of Chapter 9 and exclnding Sections 4Z-

9f09(CX2) and 47-9109(D)(14)) as in effect from time-to-time as the Nation's law

that wil| govern the Loan Docnments and the Non-lmpairment Agreement,
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except that, for purposes ofthe security interests to be granted under the Loan
Documents or the Non-Impairment agreement, (i) the "location" of th€ caming
Enterprise and the Nation will be Sahuarita, Arizona; and (ii) the omce in which
to frle a linancing statement to perfect a security int€rest in the colaterar w r be
the omce ofthe secretary ofstat€ ofarizona, €xcept for as-extracted conaterar,
timber to be cut, or goods that are or are to become lixturcs.

D. Any laws ofthe Nation that conflict with or ar€ inconsist€nt with
the provisions of this Resolution, the J,oan Documents, or the Non_Impairment
Agreement, other than the Nation's Constitution, will be inapplicable to the
Loan Documents, the Non-lmpairment Agreement, and the Couateral to the
extent ofany such conflict or inconsistencv.

E. The Nation hereby adopts the following provisions as the
Arbitration Provisions applicable to the Loan [)ocuments, the Non-lmpairment
Agreement, and th€ transactions contemplated thereby, which provisions shall
be enforceable as a law ofthe Nation: (a) the agreements ofthe Nation and the
Gaming Enterprise in the Loan Documents and thc Non_Impairment Agreement
to settle by arbitration any controv€rsy or ctairn arising under the Loan
Documetrts, Non-lmpairment Agreement, and the transactions contemplated
thereby are valid, irrevocable and enforceable; and (b) in any proceeding in the
Nation's Courts relating to strch claims: (i) the Nation's Courts will apply the
procedural rules of the Nation's Courts and the strbstantive law of the
i[risdiction selected by the parties to the Loan Documents and the Non-
Impairment Agreement and authorized by these Resolutions; (ii) if any snit or
proceeding is brought in the Nation's Courts upon any issue referable to
arbitration under the Non-Impairment Agreement or the Loan Documents, the
Conrt, upon being satistied that the issue involved in such suit or proceeding is
referable to arbitration under such agreement, shall on application of one of
the parties stay the trial of the action until such arbitration has been had in
accordance with the terms ofthe agreement, providing the applicant for th€ stay
is not in default in proceeding with such arbitrationi (iii) ifany party aggrieved
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by the alleged failure, neglect, or refusal ofanother to arbitrate under the Non-

Impairment Agre€ment or the Loan Doctrments petitions th€ Nation's Courts for
an order directing that such arbitration proceed in the manner provided for in
such agreement, the Court shall hear the parties and, upon being satisfied that
the making of the agreement for arbitration or the failure to comply tlrerewith is
not in issue, th€ Court shall make an order directing the parties to proceed to
arbitration in accordance with the terms ofthe agr€ement; ifthere is a dispute
about whether a party has an obligation to arbitrate any issue, the court shall
make an ord€r directing th€ parties to proceed to arbitration in accordance
with the terms ofthe agreement to resolve that dispute; (iv) an arbitration award
will not be subiect to review or modification by the Nation's Conrts for any
reason other than the circumstances described in 9 U.S,C. gg f0-ff; (v) when an

arbitration award requires the performance ofany act oth€r than the paym€nt

of money, the Nation's Courts may direct the enforcement thereon in the
manner provided by law; and (vi) to the extent permitted by federal law, the

lurisdiction ofth€ Nation's courts over any actions to enforce an agreement to
arbitrate, to compel arbitration pursuant to the Loan Doc[ments, Non-

Impairment Agreement, and these Resolutions, and to enforce an order and
award restrlting from an arbitration shall be concurrent with the iurisdiction of
any state or federal court to the jurisdiction of which the Nation has expliclfly
consented in tbe Loan l)ocuments, the Non-Impairment Agreement, and in
these Resolutions.

5. Binding Obligation; Lien priority; tmpairmcnt.

A. When fnlly €xecuted, the Loan Documents will be valid, binding,
and enforceabl€ obligations of the Gaming Enterprise and the Non-Impairment
Agreement will be a valid, binding, and enforceabl€ obligation ofthe Nation.

B, After the Bof,A Loan is paid offand upon the perlection ofa lien by
Bo[A, in its capacity as administrative agent under the Credit Agreement and
collateral agent under the Security Agreement, the lien created by the caming
Enterprise's pledge of the CoUateral under th€ Security Agreement will be
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superior to, ard will have lirst priority over, all other liens, and will be valid and

binding from the time the predge is made as evidenced by the €xecution and

delivery ofthe Loan l)ocuments.

C. The Nation will take no action that would materially impair the

rights, liens, interests, and,/or remedies provided in the Loan Doctrments

without the prior rf,'ritten consent ofthe credit Parties. The Legislative Council

linds that no provision of the Nation's Constitution or laws, and no custom.

would impair th€ Loan Doc[ments or th€ Non-Impairment Agreement.

The foregoing Resolution was passed by the Tohono o'odham Legislative council on the 09rrl
day ofDECEMBER, 2015 at a meeting at which a quorum was present with a vote of2.294.9 FoR;
{): AGAINST; :0: NOT VOIING; and 226.5J051 ABSENT, pursuant to the powers vested in the
council by article vl, sections r(dLr(e) and 10) of the constitution of the Tohono o'odham
Nation, adopted by the Tohono O'odham Nation on fanuary lE, 1986; and approved by the
acting Deputy assistant secretary - Indian alrairs (operations) on March 6, 19t6, prrsuant to
Section 16 ofthe Act oflune lt, 1934 (48 Stat.9t4).

Evonne Wilson, l,egislative Secretary
t^ I //l0 ihyor l/z(/la-/- ,2or5

said Resolution was submitted for approral 10 trhe otnce of the chairman of the Tohono
o'odham Narion on tn" / 0 a"t, ii DJUMv_ --, toi;;i41K;tr".n a-""-
pursuant lo the provisions of Section 5 dT.qrticle Vll of the Constiiution and wil/ become
effective upon his approval or upon his failure to either approve or disapprove it within 48
holrs of snbmittal.

oNo
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APPROVDD ontne 12 aay ot __, 2015

I IDISAPPROVED nFl!2 o'ctock. L'".

Returned to the Legislative secretary on the l-1f -u", "t1/l I hta A

-MLtlW/U,-'2or5,ar flQ o'ctocu. -lt .,n.

TOHONO O'ODHAM NATION

Evonde Wilson, Leglslative Secrelary
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x

SELI,S
5r 3.5

I. ARTHUR WILSON
(Beverly Rivas

2. BARBARA HAVIER
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2?1.6
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