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RESOLUTIO}| OF TIIB TC'HOITO O ' ODIIAII LEGISIATIVE CII'I{CIL
(Authorizing Settlenent of the clain asserted by T.L. Roof

& Associates against oClt)

RES . I{O. 413-90

nnEREAS, by letter of Septenber L4, l99O ' T.L. Roof & Associates

construction co. ('T.t. Roofi ) sub[itted to o'odhan

construction & Haterials co. (nocHi) a clail for $86,483

arising out of concrete slriclr was supplied by ocfr for use

in the construction of the Indian oasis District
adninistration auilding and chich allegedly failed to Deet

project specifications i and

WIIEREAS, the claiu presented ry f .L. Roof purportedly representsi

(1) the actual costs incurred by T-L- Roof in rercving and

replacing the al-legedly nonconforring concrete supplied

blr octf (c1aid to be 952,919)t plus (2) delay daragfes and

Iiquitlatett danages (515,446 and $r-4,ooo, respecEively),

clained ry T.L. Roof to represent a 28-day delay on the

entire project; and (3) an overhead charge ($4,1ra1; 416

ITHEREAf;, by Resolution lro. 399=99, the Tohono o'odlran r€gislative

council authori zed and directed the Chainan's Designee

and the Attorney General to: (1) initiate dissussions

with T.L. Roof and other appropriate persons involved in
the Indian oasis sichool District construstion project,

with resp€ct to the clain asserted by I.L. Roof agiainst

ocll, and (2) to Present a reconendation to the council

concerning shether, or to gtrat extent and on rhat terls,
the clair should be settled t and

$|HEREAS, ueetings sere held betreen T.t. Roof, ocll ' Chuck

westenburg, Inc. ( iltestenlnrrgi ) , the chairnan's Desigmee,

the Attorney General, and other interested parties, at

nhich tine the Attorney General presented the Tohono

o'odhar [ation's legal position on T.L- Roof's clain and

continued perfonance by ocx under its purported c:oncrete

supply agireenent sith ltestenburg t and

HHEREASi, lNestentnrg ores OC S1z,l45 for delivered and accepted

concrete and for certain equiprent rentals througb october
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(Authorizing Settlenent of the claim asserted by T.L. Roof &
Associates against oCt{)
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l-8, l-99o, exclusive of the amount ocH charged lfestenburg

for the purtrrcrtedly nonconforming concrete pour t and

tfHERBAs, in an attenpt to settle this disputed natter ' the Attorney

ceneral and Chairnan's Desiginee informed the other parties

that they rould recomend to the Council a settlenent on

the folloeing terns: Palment to OCU for aII outstanding

invoices on concrete and equipment rentals, less $10,867

representing: (a) $3,505 for certain itenized amounts in

T.t. Roof's clain which, had OClt's right to cure the

deficiencies been honored, oCll would lrave subcontracted

and paid for out-of-pocket, and (b) 25t of the liquidated

and delay danages ($7,362), and (c) an agreement by ocl'l

to continue to supply concrete for the balance of the

project, rith a linitation of future liability to renoval

of deficient concrete and repouring conforning concrete

( thereblr waiving delay, liquidated and otlrer damages); and

I|HERBAf;, T.L. Roof rejected this proposal and offered a counter-

proposal on the following terns, which represents a

reduction of only 12,643 fron their original demand of

986,483: (1) innnediate cash paynent of $7o,ooo by oct{ t

(2) that an additional $14,ooo ( rhich represents T.L.

Roof's entire clair for liquidated damages ) be set aside

in escrow and be paid by oCX to the extent of any clain

the school District later asserts against T.L. Roof for

liquidated danages; and (3) T.L. Roof rould waive other

danages, not yet asserted, it alleges were suffered as a

result of additional subcontractor costs incurred due to

purported detays in oCll concrete deliveries; and

wgERg/AS, the l{ation's officials presented an arendrent to their

proposal outlined above which rould increase the offset

to $32,405, the cost OCll sould have incurred had it

perforned the renoval and restoration work t including ocu
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payrol t and other operational expenses in addition to the

costs of subcontracting certain tasks); and

WHEREAS, T.t. Roof rejected the aDended settlement proposal nade

by the Nation's officials; and

ffHEREAs, the qhairnan's Designee and Attorney General have

recomended rejection of T.L. Roof's counter-proposal t and

I|HEREAS, the Chairnan's Desigmee and the Attorney General have

presented recmended terns of a final settlenent offer

to T.L. Roof and westenhlrg ' togetlrer rith a request for
authorization to comence litigation in the absence of a

settlement t and

IIHERE/AS, ocli is a departnent of the lfation and the ation

accordingly has a sovereign right to assert OCll's and tlre

Nation's inmunity fron suit.
l{OW, TflSREFORE, BE IT RESOwED that:

The Tohono o'odha[ Ieqtislative Council hereby rejects
T.L. Roof's counter-proposal for settlenent described
above.

The Tohono o'odhan Legislative Council hereby
authorizes and direct the Chairnan's Designee to
notify llestenlxrrg in writing, with a copy to T.L.
Roof, that ocll's purported concrete supply agreelent
with nestenhrrg is cancelJ.ed and terninated for
failure of Westenburg to pay for delivered and
accepted concrete and equiplent rentals.

Ttre Tohono o'odhal Iegislative council hereby
authorizes the Chairnan's Designee and the Attorney
General to present to T.L. Roof and westenburg the
following offer of settlenent of all of oC 's alleged
liability, present and future, with respect to the
supply of concrete by oclr on the Indian oasis school
District construction project:

a. Subject to offset under paragrraph b belory, palment
by oclr to T.L. Roof of 542,289 consisting of: (1)
$32,405, nhich represents the cost ocl{ would have
incurred if it had reroved and replaced ttre non-
conforning concrete i plus (2) 17,362, uhich
represents seven days of delay and liquidated
darages ($3,s52 and S3,5oo, respectivelY); plus
(3) 52,522, which represents the 58 overhead cost
incurred bV T.L. Roof as a result of having to
reDove and replace the nonconforning concrete,
calculated on 950,436 -- the clained amunt of
T.L. Roof t s actual cost of perforning the renoval
and restoration sork (952,919) less the S2'4a3
shich T.L. Roof has ackntrledged was incorrectly
included in the $52,91-9 fignrre -

1.

2.

3.
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b. offset the $42,289 paynent to T.L. Roof against
the $42,145 arount owed to ocll for concrete
delivered to and accepted by restenburg, together
with equipnent rentals by westenburg (the last
related invoice for concrete and equipment bearing
a date of october 1-8, l-990), Ieaving a net pa.ynent
of S144 to T.L. Roof.

c. A release executed by T.t. Roof and llestenburg,
which, releases ocll from all present or future
claims, including hrt not linited to any clain for
delay danages, arising out of oc's purported
agrreenent to supply concrete to lfestenburg, any
concrete delivered pursuant to the agreenent ' any
work perforDed by OClt pursuant to the concrete
supply agreeuent, or any failure of ocu to tinely
deliver the requested concrete.

d. An offer to hold this settlenent proposal open
for l-o days following receipt of the proposal by
T.L. Roof and westenburg.

4. In the event the above-described settlenent proposal
is not accepted by T.L. Roof and westenburg, the
Tohono O'odham Iegtislative council hereby authorizes
the Chairnan's Desigmee and the Attorney GeneraL to:
(1,) comence an action in the Tribal court of the
Tolrono o'odhan ltation against westenburg for failure
to pay ocl{ for the concrete and equi pment rentals t (2)
further na*e a clain, as appropriate, against the
surety ehich gave the paynent bond on the School
District construction project; (3) assert the defense
of sovereigm innunity in the event a clain is made
against OC or tlre Tohono o'odham l{ation by T-L. Roof
or others arising out of the construction project,
uhetlrer sueh claiu is nade in a tribal, state or
federal forun i and (4) take such other actions as may
be appropriate to protect the interests of the l{ation
in connection with any litigation related to the
clain.

The foregtoing Resolution was passed by the Tohono o'odhaD Council-
on the gth. aay of l{ovenber, 1990 at a rneeting at which a quoruu
was present with a vote of !.444.0 fort 28o.o against; -o- not
voting; 02 absent, pursuant to the powers vested in the council
by Section L (f) of Article vf of the Constitution of the Tohono
ot odhan ation, adopted by the Tohono o'odhan ation on January L8,
1986, and approved by the Acting Deputy Assistant secretary -
Indian Affairs ( Operations ) on uarch 6, L9a6, pursuant to Section
16 of the Act of June 18, 1934 (48 Stat. 984).

, 
- Icgislative chair:man

-&*, "r %*y'e , Ls?r1.
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said Resolution was subnitted for approval office of the
day of

, Ls 7e, ai
pufs6aint to the provision; - of section 5 of Article vr

o'clock, ? .u.,
rticle vII of thethe

constitution and will become effective upon his approval or upon
his failure to either approve or disapprove it within 48 hours of
submittal.

t X r arpRoveD ) on tne /3 day or :, , Lsfu---

I DTSAPmOVED)

Returned to the Legislative secretary on the /34 day of

, Le-2-0--, at / 
" 
/3 o'crock, f-.u.

Teresa U.
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