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RESOLUIION oF TIIE TOIIoI{O O ' oDIIAI'! LEGISLATM COI'I{CIL
(Authorizing 'ferms of Settlement of the claim Asserted by

T.L. noof' t Associates Construction Company Against
o'odham construction & I'Iaterials and Authoriz ing

Reallocation of E unds for settlenent )

RES. l{O. 449-90

IvIIEREAS, by letter of SepteDber L4' Lg9O, T'L' Roof & Associates

construction company (nT-1,- Roofr) subnitted a clain to

o'odham construction & uaterials co- ( tocl{rr) in the anount

of $a6,483., arising out of the alleged failure of

concrete supplied by ocli, for use in the construction of

the Indian oasis school District Administration Building,

to neet project specifications; and

WHEREAS, in subsequent negotiations with the Chairnan's Designee,

and the Attorney General, T-L- Roof asserted additional

delay damages (claiued to be in the anount of $25,OOO'),

altegedly as the result of additional su.bcontractor costs

incurred due to purported delays in OCI'I concrete

deliveries; and

WEEREAS, in response to notification of the termination and

cancellation of ocll's concrete supply agreenent, T'L. Roof

asserted an additional clain against Ocu (in an

unspecified anount ) for anticipated costs in procuring

concrete from another source i and

IT|IIEREAS, the Chairman,s Desigmee and tlre Attorney General inforned

T.L. Roof, chuck westenburg, Inc. ( trI{estenburgr ) and the

other interested pa.rties that a recouuendation would be

nade to the Iegislative council for settlement of T.L.

Roof's clains on the following terns: payDent to ocll for

all outstanding invoices on concrete and equipnent

rentals, less $1o,857., (the amount ocll sould have

subcontracted and paid for out-of-pocket had oCl{'s right

to cure the deficiencies been honored, plus an allowance

of 25* of the delay and liquidated damages ) t and an

agreement by oct{ to continue to supply concrete for the

balance of the project with a linitation of future

liability; and
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RES- NO. 449'90
t alrtftlti, ittg t"tt= of settlement of the clain Asserted
bv T.L. Roof & Associates construction company Against
;; odh; ionstruction & t{aterials and Authori z ing
Reallocation of Funds for Settlement)
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VIHEREAS, T.L. Roof rejected this proposal as well as an aDended

proposal to recommend an increase of the amount ocu eould

offsetagainstamountsduefronwestenburgto$32'405"
(ocl,t's cost had it perforned the removal and replacement

work itself) ; and

IIHEREAS, T.L. Roof presented a counteroffer, whereby T'L' Roof

woulal: reduce their original denand of $86,483" by

i2'4a3, require an inmediate cash palment of $7o'ooo' ' by

ocut require that oc set aside in escrow an additional

$14,o0o., to be paid to the extent of any claim the school

District later asserts against T'L' Roof for liquidated

danages i and T.L- Roof woutd waive other, unasserted

damages allegedly incurred due to purported delays in oCu

concrete deliveries; and

WIIEREAS, by Resolution l{o. 4L3-9o ' the Tohono o'odhau Legislatiwe

council rejected T-L- Roof's counter-proposal, and

authorized and directed the chairnan's Designee and the

Attorney General to cancel and terminate the purported

concrete supply agreenent with lfestenburg due to

Westenburg's failure to pay for delivered and accepted

concrete and equipment rentals, and to present an offer

to settte all claims of T-L. Roof, Iilestenburg and ocu by

paynent of $144., to T.L. Roof i and

IiIHEREAS, by letters dated l{ovember 16, 1990, the Chairnan's

Desigmee conveyed the above-described settlement offer and

notice of ternination of the concrete supply agreenent to

T.L. Roof and to lrfestenburg i and

WHEREAS, by letter dated tlovenber 27 ' LggO, T.L. Roof rejected the

settlement offer, and instead proposed a settlement of:
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RES. NO. 449-90
( Authori z ing Terms of Settlement of the claim Asserted
iv r.r.. nooi t Associates construction company Against
o-'odham Construction & l{aterials and Authorizing
Reallocation of Funds for Settleuent )
Page (3)

a. Payment to T.t. Roof of 952,958., representing
$50,436., in actual expenses to renove and rep].ace

the defective concrete, together with a 5* overhead

charge of 52,522i pIus

b. An ag|reenent that ocll and the Iation would renain
liable for liquidated damages (not to exceed

91-4'ooo. ), in the event a liquidated daDage claim
is asserted by the schoot District;plus

c. An agreement by T.L' Roof to waive aII clains for
delay da[ages; and

d. Palment to oclf of all anounts due and owing frou
T.L. Roof and liestenburg; and

IYIIEREAS, through further discussions and neglotiations betseen T.L.

Roof and the Attorney General, T-L. Roof agreed to the

folloning terus of settlement:

a. tlre aDount T.L. Roof will accept as settlement of
all clains against oClt and the tlation is 945'717t

b. the anount owed to ocl'I from nestenburq for all
delivered and accepted concrete ' and all equipnent
rentals, exclusive of finance charqes, is $4O,997t

c. the difference beteeen tlrose trc anounts is $4,720,
which amount T.L. Roof and Westenburg will agrree

to accept as palment in fuII and in exchange waive
all clains against ocu and the Nation (exclusive
of presently unknown claims for latent defects in
the concrete supplied by ocl{), but expressly
including all delay and liquidated damages,

provided that the [ation rrite a letter to the
school District requesting that the fthool District
not assert a clain for liquidated damages as a

result of the delay caused by the alleged non-
conforming concrete supplied by OCII'I on the
Administration Building; and

d. an understanding between the parties that by
agireeing to this settlenent froposal the Nation
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NOYI, T}IBREFORE,

1.

does not saive its right to assert sovereigm

irrrnunity in the event a clairn for danages due to
latent concrete defects is asserted '
BB IT RESOLVBD TfiAT:

In order to effect a conmercially reasonable
settlement of this disputed claim, the Tohono

o'odham Legislative Council hereby authorizes
payment to T.L. Roof in the auount of 14,720' I in
exchange for a release by T.L. Roof and Westenburg

of all clains against ocll and the lfation (exclusive
of presently unknorn clains for latent defects in
concrete supplied by oo{), including all delay and

tiquidated danage clains -

2. The Tohono o'dham Legislative Council hereby

reallocates funds in the anount of 54,720, fron
funds which had previously been set aside by

council Resolution No. 39o-9o for funding the
contract obligations of ocI'I on the Indian Oasis

school District construction project.

3. subject to obtaining the foregoing release fron
T.L. Roof and Westenburg the Tohono O'odhar
Legislative council hereby authorizes execution of
a release by oCil and the lfation of aII clains
against T.L. Roof and westenburg, including the
clain against Chuck westenburg, Inc. for anounts
due and owirqt for concrete sales and equipuent
rentals.

The Tohono o'odham Legistative council expressly
reserves the right to assert the defense of
sovereign imunity in the ev€nt a claim for danages

is made against ocl{ or the Tohono o'odham Nation
arising out of latent defects in the concrete
supplied by ocil on the Indian oasis School District
constructi on project.

The Tohono o'odham I€gislative Council authorizes
and directs the chairran's Desigmee to execute the
releases and any ottrer docu[ents required to

4.

5.
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AIEIEST:

Lsg's'at,.ueriw?n

] DISAPPROVED) at

RES. rO. 449-90
(Authorizing Terns of settlenent of tlre clain Asserted
by T.t. Roof & Associates construction Conpany Against
o'odhan Construction & I'Iaterials and Authori zing
Reallocation of Funds for settlement )
Page (5)

conclude settlenent on the terns approved in this
Resolution, including transuittal of a letter to
the Indian oasis school District requesting that
the School District not assert against T.L. Roof
a clain for liquidated danages arising out of delay
attritntable to non-conforning concrete supplied
by ocll for construetion of the school Distrist
Adninistration auilding.

f'lre foregoirrg Resolution sas Passed by the Tohono O' odhar Council
on the fOtn. aay of Decenber - 1990 at a ueeting at wlrich a quorun
was present with a vote of 1-558.0 fort -o- against; 166-0 not
voting I g;L absent ' pursuant to the Posers vested in the council
by section 1(f ) of Article vI of the Constitution of the Tolrono
o? odhan llation, adopted by the Tohono o'odhan ltation on January 18,
1986, and approved by the Acting DePuty Assistant secretary -
rndiin affaiil ( operations ) on tlarch 6, 1986, pursuant to Section
1-6 of the Act of June 18, 1934 (48 Stat. 984).

said Resolution was subrnitted for approval to the, -oflfsaid Resolution was subrnitted for approval to the/-o€€ice of the
chalftsan of/)tjne fohono O'odhan ilation,gp 'tbe /U tt- by ot/U -=- by of

?i?!S,k:*=I='l::, L9_2-/2, at
p\6suant--td fte provisions of sectio-n 5 of Article vr:r'of the
bonstitution and nill become effective upon his approval or upon
his failure to either approve or disapprove it sithin 48 hours of
subnittal.

'IIOHONO O, OINIAII comfcrt

, Legislative

t r/ ApmovED ) on tn tauy ot &LLh//''(4 , Ls-!.!.,,

ATIGEI,o J. JoAQUII| , sR., Chairnan
IIOHONO O,ODIIAI{ NATION

/Dft,, .,
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RES. lto. 419-9()
(Autlrorizirrg rerrs of lbttl-elent of.tlre -clair Ai""Tt"g
Iiv t.r.. noof r Associates constructLqr cdpdty lgainet
o? oanar constnrction & llaterial.s and Authorizing
Real-location of r|rrrds for settle[ent)
Page (5)

Return€d to tbe legislative s€eetary on tlre /ztd
0u /at , rszQ-, tt 4 t3/ o'clock, f -a-

day of



ovED: Andres Patricio slr&fEef : Authorizinq Ter:ms of Settlenent of

SECOT{D: @
DATE: frecenber 10, L99O

Claim asserted by T.L. Roof & Assoc. Constr

Co. against o'odhan Construction & llaterial
RESOLUIIOI llo. 449-90

DISIRICTS REPRESENTATIVES
,

oF vctrEs FCIR AGAINST
CIIT

VCIIING ABSEI|!I

BABoQUMRI 1. Earl A. Francisco
229.0 (Kenneth Chico, sr. )

2. Joann Garcia
( Frances lriguel )

LL4.5

l-14 . 5

x

x

CHITKIII KttK 1 . Rosita Ruiz
163.0 (Rosemary lopez)

2. Kennetlr G. rillians
(Harriet Toro )

81,.5

81. 5

x

x

GU ACHI I-. Percy lopez
166.0 ( )

2. Alex J. Rarnon
(Fernando .roaquin)

83. O

a3.o

x

x

x

GU VO 1. Cross Antone
11-4. o ( Juan Joe ciPriano)

2 . Virgil I'euis
( llichael Flores )

57.O

57.O

x

x

x

IIICKIIIAI{ 1. Lloyd Francisco
L25.o (Billy c. uanuel)

2. f€nora Nontana
( )

62-5

62-5

x

x

PISINEIIo L. Johnson Jose
l-r-e.o ( )

2. Edsard llanuel
(Alex Antone )

59.5

59.5

x

x

x

SAN LUCY 1. Albert l,Ianuel, Jr.
106.0 (l,Iax P. Jose)

2. John Reno
()

53.O

53.O

x

x

SAN XAVIER 1-. Eugene Enis. Sr.
L27.O (llichael Rios)

2. Joanne C. Preston
( Carnelita uattias )

63 .5

63 .5

x

x

SCHttK TOAK 1. JoAnn Francisco
I-O7. o ( David Valenzuela sr. )

2. Joseph Juan
( Frances Francisco)

53 .5

53 .5

x

x

SELLS 1. JosePh T. aloaquin
31-o. o (Larry Garcia)

2. Andrer Patricio
(Daniel Lopez )

L55. O

1-55 . O

x

x

sIF oIDAK 1. l,lary Ann Antone
154.0 ( ina Jose)

2. Hillard Juan, Sr.
(llelissa Gregorio )

79.O

79.O

x

x

TOITAL I ,724 -O 1,554. O -o- 166. O o3

**PASSED VCTTES


