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RESOLUTION OF NIE TOHONO O'ODHAM LEGISI^ATIVE COANCIL
(Establishing Parameters for Ne gotiating Settlement

of Nation's Water Rights under SAWRSA
and in U.S. v. Tucson)

RESOLATION NO.92-089

WHEREAS, the representatives of the allottees holding interests in ailotted

Innds in the San Xavier District have asserted in sefrlement

negotiations, and in motions filed in U.S. v. Tltcson. that the

allottees own not less than 60Vo of the waler entitlements and

other monetary benefits relqted to the San Xavier Dhtrict r1'hich

were granted to the Tohono O'odhan Nqtion (the "Nation',) by

the Southern Arizona Water Nghts Settlement Act of 1982

("SAWRSA"); anil

WHEREAS, tor the reasons stuteal in Resolution 91-304 passed on fune 20,

1991, the Lcgislative Council asserted thal all water resources and

monetary benefits uniler SAWRSA "are solely owned by the

Nation as a pubhc resource of the Natian, and the management

and control thereof are rights and. powers hekl by the Nation's

Iz gislative Council" I and.

WHEREA$ pursuant to Resolution 91-304. in January 1992 the Nqti.on's

Attorney General filed in a.S. v. Tfucson motions which seek to

set aside the Nalion's dismissal and assert the Nqtionts ownership

of the wMer rights and relnted benefits, as weU as the Natian's

juisdiction to manage and conbol such resources; and
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WHEREAS, since November 1991 the Water Resources Committee ('WRC,),

the Attorney General and representatives of the Chairman's Office

have helil 10 meetings with the allottee representa:tives, to which

offi.cials of the Schuk Toak District, San Xavier District anil

Cooperolive Farm Association were invited; and

WHEREAS, the purposes of the meetings were to seek a resolutian of the

dispute with the allottees consistent with the Nffiion's positinn

taken in Resolution 91-304 and to joint$ work toward an overall

seftlement beneficial to the Nalion, allottees and. affected Districts;

and

WHEREAS, beginning in February 1992, the Committee and other officials of

the Nation, representalives of the affected Districts, allottees anil

Cooperolive Farm, have held five meetings with officials of

Tucson, the United Stales and the Stale of Aizona which are

de signe d to re ach a final settlement of pending SAITRSA mo.frers

and dismissul of U.S. v. Tucson: and

WHEREAS, these meetings are choired by William Lavell, specful

representalive oJ Assistant Secretary Brown; and
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WHEREAS, ihe negotiations include a proposal, subject to SAWRSA

anendnents acceptable to the parties, that the United Stales

would moke avsilable for lease by the Natian to the City ot

Tucson all 66,000 acre-feet of SAWRSA water on or before the

SAIryRM deadline of Octaber 12, 1992; anil

WHEREAS, the bqsic terms of the leuse would enable the Nution to secure a

return of all or a portion of the leased $'ater on reasonable notice

so the waler would be available to inigate the lands in Schuk

Toak and San Xavier when the fann projects are completed, or

for any other use which the Nation determines appropriale; and

WHEREAS, numerous other wnendments to SAIVRSA are the subject of

ongoing negotiations which woald enhance and protect the

SAIryRSA waler resources; anil

WHEREA$ certain principles of these negotiotions were establhhed by the

Waler Resources Commiltee ol the outset to confomt the

discussion to the position taken by the Nalion in Resolution 91-

3(M, namely that the proposed amendrnents wouW not imply

ownership of the SAWRSA waler rights or benefits and would not
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WHEREAS,

WHEREAS,

confer management or control of the waler resources or monetary

benefits, in persons or entities other than the Natian' with the

Natian reseming its ight to challenge the iurisdiction or legal

power of feiteral courts, the Secretary of Inturtor or other non'

Tribal authorities over these issues; anil

a further premise of the negotiations was tha, the Nation would,

upon submission of a proposol by the San Xavier District or

Cooperalive Farm Board, consider whether to consent to a

contract under Pub. L. 93-638 with the District or Board to

perfonn SAWRSA functions rehting to the rehahilitstion or

extension of the Cooperative Farm; and

on February 25, 1992, the Nation received copies of the ollottee

representutives' proposed amenilments to SAWRSA which, anong

other things, (1) nude nurnerous changes to SAWRSA which

wouW have the effect of recognizing the allottees and San Xuvier

District (N owners of the water rights and related benefits in San

Xavier; (2) confer legol authority on the Secretary of Inteior to

resolve disputes between the Natian and the allottees or San
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Xavier District, including the right to determine ownership of the

waler rights; anil (3) extinguish the Nation's rtght under Pub. L.

93-635 to perfonn qil SAWRSA functions of the United Stales

within the San Xavier District and authorize ilirect contracts with

the District for these putposes; and

WHEREA$ ol a meeting on February 28, 1992, the Waler Resources

Committee listed its ohjecti'ons to the arnenthnents summartzed in

clauses (1) through (3) above anil presented a proposedformula

for the shartng of water lease revenues arnong the Nation, Schuk

Toak and San Xsvier Districts, und sll other Districts of the

Nation; and

WHEREA$ the Joregoing obiections and revenue shartng formula were

committed to writing by the Water Resources Committee, shared

with the negotiating partfus anil discussed with the l*gislalive

Council; and

WHEREAS, in his capacity as Assistant Secretary Brown's representalive, Mr.

Lavell has requested the Legislative Council to decide whether the

NMion would be willing to agree to a dispute resolution

mechanism whereby the Nation would authorize the Secretary oJ
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Inteior to deciile att disputes between the Nonion and allofrees

regariling waer right ownership ot sharing of revenues ilerived

Jrom teasing of SAWRSA waler relateil to the San Xavier District;

and

WHEREAS, in agreeing to this dispute resolutian mechanism, the Nalion

would be requireil to waive its right n challenge the Secretary's

authority to make the subiect decisions anil iK assertion of Tribol

iuisdiction over such mqlters, subiect only to challenging any

Secretarial decision as arbitrary or otherwise contrary to law (with

the exception of whether the Secretary or the Nation had the legal

power to make the ruling); and

WHEREAS, the l*gislative Council deems it essential to revisit the toregoing

issues to assure thal clear guiilelines are established for the

continuing watur rtghE negotiations; and

WHEKEA$ the Water Resources Committee anil Chainnan of the Nalion

recommenil approval of this Resolution by the l*gislalive Council.

NOW, T'HEREFORE, BE IT RESOLVED THAT:

1. The l*gislative Council realfirms the posifion taken in

Resolution 91-304 that the SAIryRSA woler resources and
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related benefits are solely owned by the Tohono O'odhun

Naion as a public resource for the benefit of ail Trtbal

members, and thal the management and, control of such

resources and benefi* are rights anil powers held by the

Nalion's I* gislaliv e Council.

2. The Legislative Council will not waive its right to maintain

snil assert exclusive Tribal jurisdicfion over any dispute

involving the SAWRSA waler resources or related benefits,

and resemes the right to assert such position in any non-

Tribal foram, including a challenge to any action which nay

be initiated by the Secretary of Interior to resolve such

disputes.

3. The l*gislative Council has managed, controlled and

ollocsted use of the Nation's v)qter resources in a m&nner

which has assured the allottees of a fair use of the water and

share of the benefits therefrom, including issuance, without

cost to the allottees, of water permits for (a) 8,000 acre-feet

of SAWRSA water to inigate the Cooperative Farm as now

designed und qs it may be reasonably exteniled, and (b)
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4.

ASARCO use of the Nation's groundwaler resource in San

Xavier which has resukeil in the payment oJ millions of

ilollarc of royalties to the allottees.

The l*gislative Council will continue to manage, control and

allocate use of the Nation's water resources consistent with

the Nation's Constitution and the ights of allottees arul all

Tribal members to beneficial uses thereofforfeasible projects

consktent wilh the criteria established by the l*gislative

Council in a Water Code or other legislative guideHnes.

The Water Resources Committee, Chairman of the Naion,

Afrorney Generql and other officiols of the Nation are

authorized and directed to proceed with negotiatians to reach

a final resolution of SAWRSA and U.S. v. Tucson. These

officials shail be gutuled by the follnwing principles of

settlement:

(a) The proposed terms oJ settlement sholl be subject to

approvol by the Legisletive Council.

(b) No arnendment to SAWRSA or other settlement term

J.



I
2

3

4

o

6

I

8

I
10

1l

t2

13

l4

15

16

17

18

19

20

2l

22

23

24

25

26

27

28

RESOLATION NO.92-089
(Establishing Paroneters for Negotiating Settlement
of Nalian's Water Nghts under SAWRSA
and in U.S. v. Tttcsonl
Page 9 of 12

shall be acceptable if it implicitly or expressly can be

interpreted to (i) conter ownership of ihe SAWRSA waler

resources or benefits in persons or entities other than the

Natian; (ii) grant or authortze tu persons or entities other

than the Notion jurisdiction over wsler resource

management, control or use, including resource revenue

shaing; and (iii) without l*gislative Council consent,

authorize persons or entities other than the Nalion to enter

into Pub. L. 93-638 or other contr&cts, or receive

governmental grants or financial assistance, with respect to

activities within the Nalion. In the event the San Xavier

District or the Cooperalive Farm Association wishes to secure

Council consideralion of any proposal for contracting Pub,

L. 93-638 functions related to the rehabilitalion or extensi.on

of the Cooperalive Farm, the proposal shall (A) be sabmifred

to the Water Resources and Budget & Finance Commifrees

for review and recommendffiion and (B) demonstrale the
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applicant's abiliS to comply with sll eligibility criteria for

such contracting, or reasonable means for assuring

compliance.

(c) Negotiations shall proceed with any combinolian of

pat'ties deemeil conducive to arrive al a settlement which

protects and enhances the Nation's waler resources.

(O Negofiafions regarding a revenue sharing formula for

water lease proceeds shsll he guided by the principles that (i)

the sharing of revenues shall be between the Nainn and all

Districts, consistent with the requirements of the Nation's

Constitution and any other applicable laws; (ii) no share oJ

the lease revenues sholl be allocated directly to the alhttees;

(A ailottee shaing in the lease revenues shall be

accomplkhed through allocation decisions of the San Xavier

District with respect to its share, and such District shall be

responsible to fairly ollocsle the allottee share to all allottees

who holil interests in San Xavier allot nents, whether or not
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they are residents or members of San Xavier District; arul (iv)

the proposed revenue sharing formula shall be subject to

approval of the Legislative Council.

The foregoing Resolution was passeil by the Tohono O'OiIham l*gislative
Council on the 11TTI. day of MARCH , 1992 al a meeting al which a quorum
was present wilh a vote of 1.518.0 FOR; 127.0 AGNNST; 79.0 NOT
VOTING; and 04 ABSENT, pursuant to the powers vested in the Council bl
Section 1 (dlQ). (fl. & (i)(1) of Article YI and Article XVII of the Constifrrtion
of the Tohono O'Odham Nation, adopted by the Tohono O'Odhatn Nation on
Jonuary 18, 1986; and approveil by the Acting Deputy Assistant Secretary -
Indian Affairs (Operations) on March 6, 1986, pursuent to Section 16 of the Act
of June 18, 1934 (48 Star. 984).

TOHONO, O'ODHAM LEGISI.A,TIVE COUNCIL

Mary Ann , I*gislalive Chairwomun

,'tf/--ld' d.ay "r n4 .u-12

Said Resolution was submitted for approvql to the office of the Clairman of the
Tohono O'Odham Nationgn the /?tr- day ol -7v|azL/'- . lflZrat

,f : o2.-- o'clock, { .U., pursuant to the prdvisions of Section 5 oJ
Article VII of the Constitution and will become elfective upon his approval or
upon his failure to either approve or disapprove it within 48 hours of submittal.
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[4 APPROVED

[ ] DISAPPROWD)

c.
Antone, I*gisluive Chairwoman

onthe /zr' dayof 21o'./' 1972_

ar S:b 3 o'clack, F .a.

,

Retumed to he l*gistalive Secretary on the /?* day of /4aztz'/.--, ,

TOHONO O'ODIIAM LBGISIATIW COANCIL

OSIAH MOORE, Chairman
TOHONO O'ODHAM NATION

19_Q2 . ot {:/9 o'clock, -F-.U.
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