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RESOIUTION OF THE TOHONO O'ODHIIM I,EGISI,ATIVE COUNCIL
(Relating to a Thlrd Modffication to the Loan Transaction Among the Tohono

O'odham Gaming Enterprise, as borrower, fPMorgan Chas€ Bank, N,A., as
Admlnistrative Agent, and Vario[s Lenders)

RESOf,UTION NO. 13-116

WHEREAS, the Tohono O'odham Nation (the 'Nation'l is a federally recognized Indian tribe

organizedpursuantto Section l6ofthe Indian Reorganization Act oflune 18,1934(4t

Stat. 9t4; 25 U.S.C. $ 476), which exercises sovereignty over both its m€mbers and its

lands: and

pursuant to Article VI ofthe Nation's Constltution, the Tohono O'odham Legislative

Council (the "Legislative CouncZ) is vested with all ofthe legislatiye pow€rs ofthe

Nation and is empowered to enact laws, ordinances, and resohtions necessary or

futcidental to the exercise of its legislatlve powers; and

WHEREAS, the Legislative Cotrncil of the Nation has €nacted an Ordinance for Regulation of

5,arnin g Activitieswithin the Tohono O'odham Nation (the "Gaming Ordinan ce'l,which

ordinancewasadoptedpursuantto Resolutlon No. 93-296 and amendedbyResolution

97-150, Resolution 97-16t, Resohtion 97-303, Resolntlon 99-206, Resolution No. 03-

084, and Resolution O7-30O (16 Tohono O'odham Code Chapter l); and

the Gaming Ordinance provides that all gaming activities coDdrcted within the Nation

shall be owned entirely by the Nation and conducted and operated by a tribal

enterprise; and

WtIERf,AS, the Tohono O'odham Gaming Enterprise (the "Caming Ente4rrise,l is a tribal
governmental enterprise of the Natlon established prrsuant to Artlcle VI of the

Nation's Constitntlon as the tribal enterprise responsible for operating the Nation's

gaming facilities and conducting gaming activities in compliance with the

requirements of the Gaming Ordinance; and

the Legislative Council adopted the Charter ofthe Gaming Enterprise (the "Charter,l

by Resolution No. 93-3ll and amend€d the Charter by Resolution 02-294, Resolution

No. 03-231, and Resolution 04-513 (15 Tohono O'odham Code Chapter 2); and

WHER"EAS, the Gaming Enterprise currently operates three galning facilities, known as the Desert

Diamond Casino & Hotel (Tucson), the Desert Diamond Casino (Sahrarita), and the

Desert Diamond Casino (Why); and
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WHEREAS,

WHEREAS.

section s(dxll) ofthe charter expressly authorizes the Gaming Enterprise to borrow

fnnds, subiect to the limitatlons that (i) the Garning Enterprise may not lncur

obligations in excess of its abilltlr to pay as required and (ii) the Nation shall not be

liable for the debts or obligations ofthe Enterprlse; and

byResolution No. 06-105, thc Lcgislative Councilauthorizedthe Gaming Enterprise to

€nter irto a loan transacfion with IPMorgan Chase Bank, N.A', a national banking

association (the "trender'r, as administrative agent on behalf of itself and other

lenders (the 'Administratile Agent'l (collectively, tbe "trenders'l' for a loan that

originally was expected to have an aggregate prlncipal amount of$90'000'000'00 (the

"constrdcdon Loan'l; anil

on or aboutAprll24, 2006, the Gamlng Enterprlse entered into a loan agreement and

related documents (the "troan Docaments'I, settlng forth the terms on whlch the

Administraflve Agent and the Lenders made the construction Loan, which included'

but which were not linited to:

(a) A construction Loan Agreement among the Qarning Enterprise' the

Administrative Agent, and the Lenders (the "Constraction troan Agreement')i

O) A form of Note to evldence the obugatlons of the Gamlng Ent€rprise under the

constructlon Loan Agreement;

A Security Agreement between the Gaming Enterprise and the Adrninistrative

Agent to secure the Gamlng Enterprise's obllgatlons under the Loan Documents

through a lien or liens on the collateral securing the Gamlng Enterprise's

obligatlons (the "CoIIa teral'li

A Deposlt Account Control Agreement between Borro$rer, the Administratlve

Agent, and Depository Bank OPMorgan chase Bank, N.A.), to implement the

Gaming Enterprise's obligations under the Security Agreement;

A UCC-I Financing Statement to perf€ct th€ Adninistrative Agent's lien rights

under the Securi{r Agreerrrent;

lln Environmental Indemnilication Agre€ment by Borrower in favor and for the

benellt ofth€ Administrative Agent and the Lendersi

(c)

(d)

(e)

(f)
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(g) A[ Estoppel Certiffcate by the Nation and the Gaming Enterprise in favor and for
th€ benefrt of the Administrative Agent and the Lenders (the

Certllicate'li
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(h)

(D

c)

(k)

A Resolutlon ofthe ManagementBoard ofthe caning Enterprlse arthorizlng the

GaIniDg Enterprlse's execution of the Loan Documents;

A Resolution ofthe Board ofthe San Xavier Development Authorltlr;

A Closing Certificate €xecuted by the Gaming Enterprise; and

A Disbursement and Rate ManagementSignatureAuthorfuation and Instrnction

Form; and

WHERXAS' onoraboutluly2S' 200T,thecamingEnterpriseandtheAdrnlnistrativeAgentent€red

into a First Modlfication to Construction LoanAgreement (the "FlrstModlficatlon,lto
redtrce the rate of lnterest charged to the camlng Erterprlse under the Loan

Doctrments and to make variotrs other milorchanges tothe Loan Documents, which

the f,egislative Council approved in Resolution No. 07-690; and

by Resolutlon No.0E-515, the Leglslatlve councilauthorized the Gamlng Enterprlse to
enter ilto a second loan transactlon wlth the lender, actlng on its own behalf, for a

loan in the aggregate principal arnount of$2,5O0,000.0O (the ,,Ierm troan'r; arlal

WHEREAS, on oraboutseptember2g,2008, the camlng Enterprise and the admlnlstratlve Agent

ent€red lnto a loan agreement and related documents (the 'Term troan Docaments'l

settlng forth the terms on which the administrativ€ agert made the Term Loani and

on or about September 29, 200t and in connection with the Term f,oan, the Gamlng

Enterprise and the admlnistrative ag€nt enter€d into a second Modilication to
constructlon f,oan agreement, Intercredltor agreement, and Modilication to f,oan

Agreement (the "second Modlrication', which modilied the construction r,oan

Agreement ln various respects, principally to authorize the Term Loan andto provide

that the Lender's collateral under the Term Loan would be on an equal footing with
the Lenders' Collateral under the Constructio!tr Loan; and

the Administrative agent has presented an olfer to the caming Enterprise to further
modifytheConstructlonLoanAgreement(the,,ThirdModllication'lto,arr.ongother

things, permit the Gaming Enterprise to take an additional draw, the proceeds of
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which the Gaming Enterprise will use to pay ofr the lenn Loan and to pay the

transaction costs associated with the Thlrd Modification, with the remainder ofthe
proceeds used to create a sinking fund in accordance wlth Resolution ll-42E; and

WHERf,AS' the Gamlng Enterprlse has negotlated the terrns ofthe Third Modlflcation and related

docum€nts (the "Ihlrd Modilication Docaments'l, whlch set forth the terms on which

the Administrative Agent is willing to enter into the Third Modilication and which

include' but are not linited to, (i) a Thlrd Modification to Constructlon Loan

Agreement and (ii) an updated Estoppel Certilicate and Agreement evidenclng the

Nation's consent to the Thfud Modilication as the grotrnd lessor for the Desert

Diamond Casino (Pima Mine Road) and the Desert Diamond Casino (Why) and

reallirming the assurances provided in the original Dstoppel Cerdficate; and

WHEREAS' the Commerce Committee and the Btrdget and Finance Comnittee of the Legislative

Council have reviewed the Third Modilication and recommend that the Gaming

Ente4rrlse enterinto th€ Third Modifrcation on terms that are substantially the same

as those set forth in the Third Modification Documentsi and

the Legislative Council linds that the Nation's best interests will be served by the

Ganing Ente4rrise entering into the Thfud Modilication with theAdmlnistratlveAgent.

NOW TIIER.EFORE' BE II RESOLVEDthatthe Tohono O'odhamLegislative Councilherebyapproves

and authorizes the following:

1. Limtted Waiver of the Gamlng Enterprise's Imlnuniq/. The provlsions

Paragraph 3 (lncludlng subparagraphs A-E) ofResolution No. 06-105 (captioned

Lirnited Waiver of the caming Enterprise's lmnunity) shall apply to the

Construction Loan as modilied bythe First Modilication, the Second Modification,

and the Third Modification.

2. Applicable f,aws. The provisions of Paragraph 4 (including subparagraphs A-C)

of Resolution No. 06-105 (captioned Applicable Laws) shall apply to the

Construction Loan as modifi ed bythe First Modification, the Second Modffi cation,

and the Third Modification.
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Authority to Execute Updated Estoppel Cedilicate and Agreement, The Tohono

O'odham f,eglslative Councll hereby authorizes the Chairman ofthe Nation to

execute an updated Estoppel Certificate and Agreement and to deliver it to the

Administrative Agent on b€half of the Nation, and to take all other actions

consistent with thls Resolution that are necessary to consummate the Third

Modilication. No furth€r approval, consent, notice, or llllng shall be requlred

from the Legislative Councilfor the Chairman ofthe Nation to execute and deliver

the updated Estoppel Certilicat€ and Agreement,

Limited walver of the Nation's Immunity. The provisions of Paragraph 6 of
Resolution No. 06-105 (captioned Linited Walver ofthe Nation's Immunity) shall

apply to the updated Estoppel Certiflcate and Agreement.

Binding Obligation; Impairment. When the Third Modification Documents ar€

fully exectrted, the Loan Documents, as amended by the Flrst Modilication, th€

Second Modification, and the Third Modification, will be valid, binding, and

enforceable obligations ofthe caming Enterprise, The lien cr€ated by the ptedge

ofthe Collateral [nder the Sec[rity Agreement will contfurle to be snperlor to all

other ll€ns on the Collateral, will have frrst prlority, and will be valld and blndlng

from the tine the pledge was made. The Nation will take no action that would

materially lmpair the rights, liens, interests, and-/or remedies provided in the

Loan Documents, asamended bythe FirstModificatlon, the Second Modification,

and the Third Modification, without the prior written consent of the

Adnrinistrative Agent, No provision ofthe Nation's Constitution or laws, no tribal

custom, and no proyision ofthe Nation's revenue allocation plan adopted under

25 U.S.C. S 27f0(dx3) irnpairs the Loan Documents, as amended by the Ftrst

Modilication, the Second Modlfication, and the Third Modilication, or irrrpairs the

Ganing Enterprise's abillty to perform underth€ Loan Documents, as amended

by the First Modification, the Second Modillcation, and the Third Modification,

3.
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The foregoing Resolution was passed bythe Tohono O'odham Legislative Council on the Qf Day
ofAPRIf,. 2013 at a meetirg at which a quorurn was present wlth a vote of2,346.55 FOR; 207.35

;226.701O21 NOT VOUNG; andI0!lIIBSENI, pursuantto the powers vested in the Colncil
Article VI, SectioD I (d) 1(e)and 1O)ofth€ Constitrtion ofthe Tohono O'odhamNation, adopted
thc Tohono O'odham Nation on fanuary lt, 1986; and approved by the Acting Deputy Assistant

Secretary - Indian Alfairs (Operations) on March 6, 19t6, pursuant to Section l6 oftheAct ofJun€
It, 1934 (4t Stat. 9t4).

Evonne

Sald Resohtion wat srbmifted for a4p;pr7l to tbe ollice of the Chairman ofthe Tohono O'odham
Nation on the 16 aay or y'4/W , 2ort at 7:5/ o,crock, l0 .M,,
pursrantto theprovisions ofSection 3 ofArticle VIt ofth€ Constitution and will becometeffective
upon hls approval or upon his fallure to either approve or dlsapprove lt within 4t hours
snbmlttat.

tK*n*ot"o
I I DISAPPROVED

ootr" 11 ao r", A^,( ,rot,

^t 
4 )-{L o'"ro"^, I-.:n.

Secretary

oNo

TOHONO O'ODHIIM NAIION
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j'J
Returned to the llegislative Secretary on the / Z day of

,r'rt, ^, B'.'(1 o'clock.,2.M.-T-
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Evonne Wilson, Legislative Secretary



RESOLI]TION NO. 13-116

ACTION: RELATING TO A THIRD MODIFICATION TO THE LOAN TRANSACTION AMONG TTIE TOHONO O'ODHAM
GAMINGENTERPRISE, ASBORROWER.JPMORGANCHASEBANK, N.A., ASADMIMSTRATIIIEAGENT, AND
VARIOUS LENDERS

MOVED:

DATE:

COUNCILWOMAN FRANCES MIGUEL

APRIL 03, 2013

SECOND: COIINCILWOMAN FRANCES G. ANTONE

DISTRICT LEGISLATII'E REPRESENTATIVES
#oF

VOTES FOR AGAINST
NOT

VOTING ABSENT

BABOQUIVARJ
342.O

I. FRANCES MIGUEL
(Roberta HarveY)

2. FRANCES G: ANTONE
(Vernon Smith)

1"7 | .0

1?t.0

X

x

CIIIIKLTT KT]K
302.2

1. ETHEL GARCIA
(Sa.a Mae williams)

2. BILLMAN LOPEZ
( )

15 1. l0

151. 10

X

X

GU ACHI
u4.9

1. TIMOTHY L. JOAQUIN

2. CYNTHIA E. MANUEL
(lruis L. Johnson)

r22.45

t22.45

x

x

GUVO
226.7

I. GRACE MANUEL
(Floyd Flores)

2. PAMELA ANGHILL
(

1 13.35

1 13.35

x

x x

TIICKTWAN
186.3

I. LOUIS R. LOPEZ
(Michelle Ortega)

2. SANDRA ORTEGA
( )

93. l5

93. t5

x

x

PISINEMO
200.7

I. CHESTER ANTONE
(Tony Murrietta)

2. EDWARD MANUEL
(Gerald Fayuant)

100.35

r00.35

x

x x

SAN LUCY
204.6

l. LORRAINE EILER (Absen)
(Diana Manuel ) fPlesefi)

2. JANA MONTANA
(Gloria Ramirez)

102.30

102.30

x

X

SAN XAVMR
215.8

I. H]LARION CAMPUS
(Racheal Vilson-Stoner)

2. OLIVIA VILLEGAS-LISTON
(Eugene Enis)

107.90

107.90

x

x

SCHUK TOAK
169.8

I. FRANCES B. STEPHENS
{Anrhonv J. Rios)

2. FREDERICK JOSE
(Phyllis Cachora)

84.90

84.90

X

x

SELLS
475.7

l. ARTHUR WILSON (Absent)
(Kimberly Muu) aPleJer,

2. MARIA ACKERMAN
(

23'7 .85

237 .85

X

X

SIF OIDAK
2rt.9

1. NICHOLAS JOSE
()

2. MARY LOPEZ
( )

105.95

105.95

x

X

TOTAL 2,780,60 2,346.55 207.35 226.70

t02l
t0r1


