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RESOLUIION OF IHE TOHONO O'ODHAM IEGISI,AIIVE COUNCI1
(Accepttng U.s. Envlrormental Protectlon Ag€ncy's Invitation to Constrlt on Advance Noticc

ofProposed Rulemaking Concernlng the Navaio Generatlng Station and Impacts on the
Natlon's Water Resources)

RESOf,UTION NO. 09-6!14

soyerelgn Indlan trlbes share a trnique trust r€latlonship wlth the Unlted States of
America, which is embodled ln the Constitutlon of the United States, numerous court

opinions, statutes, €xecutlve orders, and federal agency pollcles; and

WIIEREAS, the United Statcs Congress has recognlzed tJre federal government's "trust
responsibllltles to protect Indlan water rlghts" and the United Stat€s Depadment of
the Interlor has expressllr acknowledged its trust responslbility concerning trlbal
water resources (Western Water Policy R€view Act of1992, Pub. L. lO2-575, tttle XXX,

S 3OO2(9), reprinted at 43 U.S.C. S 371; 55 Fed. R€g. 9223 (1990)); and

thc B[rcau of Reclamation wlthin the Department of the Interior has likewise

acknowledged its role as a tmstee lor tribal water resources and has pledg€d to
protect trlbal assets (Indian Pollcy ofth€ Bureau of Reclamation, February 25, 1998);

and

WIIERf,AS, after many years of negotiatlons with federal, stat€, and prlvate partles, the Tohono

O'odham Nation agreed to settle substantial water rlghts and oth€r clalms in
accordance with the tcrms ofPub, f,. l0t-451, the Arlzona Watcr Settlements Act, Iitle
III, the Southern Arlzona Water Rlghts Settlement Act llnendments (,SAWRSA

Anendments"); and

WHEREAS' underthe SAWRSAAm€ndments, the Natlon hasan annual entitlcmentof66,000 acre-

feet of Central Arlzona Protect wat€r (SAWRSA llmendments, Sectlons 304(a) and

3O6(a)); and

WHEBEAS' the SAWRSA Amcndm€nts reqrlre that the United States "pay to the Central llrfuona

Proiect operating agency the llxed operatlon, maintenance, and replacemcntcharges

associated with the delivery ofthe Natlon's Central llrizona Proiect water" from th€

Lower Colorado Rlver Basln Development Fund (SAWRSA llmendments, Section

309G)(5) and S€ctlon 107(aX2XA)); and

WHEREAS, the Unlted States ls also obllgated to palr the yarlable operating costs, lncludlng the

cost of €lectrlclty to run th€ pumps whlch operate the Central Arlzona Proiect, frorn

the Coolteratlve Fund orlglnally establlshed and fund€d by the Southern Arlzona

Water Rlghts Settlement Act ofl9t2 and rearthorlzed by Section 310 ofthe SAWRSA

Amendm€nts (SAWRSA Amendments, Section 3lO OXf)G))t and
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RESOI,UTION NO. 09-644
U.S. Envlronmental Prot€ctlonAgency's Invltation to Consult on Advance Nodce ofProposed

Conc€rnlng the Navato c€neradng Station and Impacts on th€ Nadon's Wat€r Resources)

WHEREAS, the Unitcd States Envlronm€ntalProt€ctlonAgency ("EPA") has publlsh€d anAdvanc€d

Notice ofProposed Rulemaklng ("ANPR") concernlng proposed alrpollutlon controls

for Navaio G€neratlng Statlon ('NGS") (74 Fed. Reg. 44313; August 2E,2009 ("NcS

Rulemaktng")); and

the NGS ls a coal-flred power plant on the Navaio Natlon that generatcs clecficity to

pump CAP water, and rev€nues derlved from excess NGS power sales support the

Lower Colorado Rlver Basin Development Fund, whlch pays for the ffxed olr€ration,

maintenance, and replac€ment costs assoclat€d wlth deliverles ofthc Nation's CllP

entitlement; and

the NGS and assoclat€d coal mhing operations provide substantial r€venu€s to the

Navaio Nation and Hopi Tribe, and provide iobs to tribal members; and

on Novcmb€r 25, 2009 the Offlce ofthe Governor of llrizona coordinated a meetlng

between certain Arlzona fibes and Bnreatr ofReclamation, th€ Salt Riv€r Proiect, the

Central Arfuona Water Conservatlon Dlstrlct, and other watcr and power lnterests ln

the State ofArlzona to discrss the NGS Rulemaldng; and

severaf entities who made presentations at the Novenb er 25,2OO9 stakeholders

meetlng argued that the proposed pollutlon controls for NGS will negatively allect

llrizona Indlan tribes ln a number of ways, lncluding by dramatlcally lncreasing the

costofdellv€ring CllP water and reduclng revenues to the LowerColorado River Bastn

Development Fund; and

WEf,REAS' thc cost and avallablllf of electricity from NcS wlll lmpact the varlable power costs

associated with the dellvery ofthe Nation's CllP entl ement and therefore also impact

the SAWRSA Cooperatlve Fund; and

the EPA, Nar'aio Natlon, and Hopi Tribc were not lnvited to the stakeholders meedng

and meedrrg partlclpants had not prevlously consulted with the Nation regarding the

NGS Rnlemaking; and



RBSOLUTION NO. 09-6!14

Page 3 ofs

u.s. Envlronmental Prot€ction agency's rnvitation to consultonAdvance Notice ofproposed
lg conc€rnlng the Navaro Generadng stadon and rmpacts on tbe Nation's water Resoiicesi

federal departments and agencies are mandated by Executive Order 13U5,

"consultatlon and coordlnatlon wlth Indian Trlbal Governments" (,,consultatlon

order") to consult with trlbes when formulating and lmplementing pollcles or taklng

otheractlons that have a substantlal dlrect efrect on any Indian tribe (Executlve order

13l75 (Nov€mber 6, 2000))i and

the consultatlon order and addltlonal executive ordens and memoranda requlre that

all Executlve Branch agencies ensure that therc ls ,,mcaningfirl" and r,ttmely" toibal

ilput when formulating or lrnplementing policles that have tribal impllcatlons; and

Prcsld€nt obama recetrtly reafrlrmed the fcderal government's commltment ,.to

regnlar and meaningful consultatlon and collaboratlon wlth tribal officlals tn pollcy

declslons that have trlbal impllcations inclndlng, as an inltial step, through complete

and conslstent inplementation ofExecutive order r3lzs" (24 Fed, Reg, 5zt8l (Nov. 5,

2009) ('Trtbal Consultatlon M€morandum")); and

EPA Rcglon t has adopted an "Approach to consurtatlon with rribar cov€rnments

Regardlng Non-Enforcement Related Mattcrs," whlch describes consultatlon ,,as

lncludlng a meaningful and tlmery governm€nt-to-government dialogue with erect€d

or duly-appolnted omcials of tribal governments or authorlzed tntertribal

organlzatlons"; and

the rnter Tribar council ofArtzona, byResolution 02o9, has urged theEpatoextendthe

period for trlbes to comment otr the NGs Ruremaking and has also called upon EpA

R€gion 9 to consult with Artzona Indian tribes, the Bureau of f,and Management,

Bureau of Indlan Afralrs, and Bureau of Reclamation: and

in a November 13, 2009 letter the Epa Region 9 Acting Administrator hvited the

rohono o'odham Natlotr to consult and to co,o'oent on the NGs Rrlemaldng and

extendedtheperiodfors[bmissionoftribalcommentstoDecember2t,2009, onlysix

w€eks after the consultation lefter was sent to the Nadon and other aflected tribes:

and
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Evonne Wllson, Leglslative Secrctary

,'l) anro, lltO"tuht, ,roo".

Sald Resolntion was submltted for approval to tle ofic€ ofthe Chairman olthe Tohono o'Odham
Natton on tle l0 dav of | ) I icvt lltl , ,rno ^, 5'-n0 a'rrnaL 0 - rrNation on the l(l day of , 2oos at 5:O o'clock, 0, ,M..

ll becomd effectlvepursuant to the provlslons ofSection 5 ofllrticle VU ofthe Constltution and wlll becomd efrectlve
trpon hls approval or upon hls failure to eith€r approve or dlsapprove lt wtthtn 4t hours of
snb'r|lttal.

1"1 elnnovrn

[ | DIS|PPROVDD

, t*/'
on the r/ anyor A-LQtmhw ,zoot

NEI' NORRIS, 

'R,, 
CIIAIRMAN

TOHONO O'ODHIIM NATION

Returned to th€ Leglslative S€cretary on tne // Aay of

2OO9, at

TOHONO O'ODIIAM I,ECISLATIVE COUNCII,

Evonne Wllson, Leglslative Secretary

o'clock, d-.u.
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WHBR"EAS' the Navalo Gen€ratlng Statlon llNPRwlll have a substantial dlrect efrect on the Nation

and other Arlzona Indlan tr:lbes and, ln accordance wlth the federal government's

trust obligatlon to tribes, the Consultation Order, the Tribal Consultation

Memorandum, and EPA policles, all aftected tribes are entitled to a meantngful and

ti'nely opportunity to consult on the Navaio G€neratlng Station ANpRi and

becaus€ the Navaio Generating Statton ANPR ralses hlghly complex envlronmental,

technological, €conornic, and pollcy issues that wlll require extensive analysis, the

Natlon wlll need addltlonal tlme beyond the Decembcr 2t, 2009 deadline to consult

wlth the EPA in a meanlngful and timely way and to submit its resulting comments.

NOW, THER-EFORE, BE IT RXSOLVED that the Tohono O'odham Leglslative Councll hereby

(l) deslgnates the Nation's Chalrperson and Legislatlve Water Resources

Commlttee as the ofrlcials vested wlth authorlty to consult with and submit

written comm€nts to the EPAconcerning Navaio c€neratlng Station ttNpR; and

(2) urgcs the EPA to extend th€ tribal comment deadline on the Navaio Generatlng

StatlonANPRto March l, 2010 ln ordertoprovide the Natlonandoth€rafrected

trlbes with a "meaningf,ul" and "tl'nely" opportunity to consult on the Navaio

G€ncratlng Station ANPR.

The foregolng Resolution was passed by the lohono o'odham Leglslative Councllon the lou. Day
DECEMBER. 2009 at a me€tlng at which a quorum was present with a vote of 2.40t,40 FOR; -0-

i 0INOT VOTING; and lt7.l0l02l ABSENT, pursuanttoth€ powers vested in th€ Councilby
article vI, section I (i) oftte constltutlon ofthe Tohono o'odham Nation, adoptedbythe Tohono
o'odham Nation on fanuary lt, l9E6; and approved by the acting Deputy asslstant secretary -
Indian Artairs (operations) on March 6, 19E6, pursuantto sectlon 1o ofth€ Act oflune lt, 1934(4E
Stat. 984).

TOHONO O'ODHAM I,EGISI,AIIVE COUNCIL

l0 a"vot Q+t.l ub+, ,roo"



RESOLUTION NO. 09-644

ACTION: ACCEPTING U.S. EIYVIRONMENTAL PROTECTION AGENCY'S INVITATION TO CONSULT ON ADVANCE
NOTICE OF PROPOSED RULEMAKING CONCERNING TIIE NAVAJO GDNERATING STATION AND IMPACTS
ON TIIE NATION'S WATER RESOIT'RCES

MOVED: COUNCILWOMAN WAVALEND ROMERO SECOND: COUNCILWOMAN OLIVIA VILLEGAS-LISTON

DAfi: DECEMBER 10,2009

DISTRICT LEGISLATIVE REPR.ESENTATIVES
foF

VOTES FOR AGAINST
NOT

VOTING ABSENT

SIF OIDAK
198.7

1. WAVALENE ROMERO
(Nicholas Jose)

2. MARY LOPEZ
( )

99.35

99.35

x

x

SELLS
449.6

I. KIMBERLY LISTO

2, EVELYN B. JUAN MANUEL
\,,

224.80

224.80

x

x x

SCHTJK TOAK
r59.0

I. FRANCES B. CONDE
(Fredrick Jose)

2. LINDA PARLEY
(Agnes Joaquin)

79.50

79.50

x

X

SAN XAVIER
204,7

1. FELICIA NUiIEZ
()

2. OLIVIA VILLEGAS-LISTON
(Eugene Enis)

1Q2.35

102.35

x

x

SAN LUCY
t87.1

I. LORRAINE EILER
(Charlolte Cadavas)

2. GLORIA RAMIREZ
)

93.5s

93.55

x

x

PISINEMO
184.5

I. CHESTER ANTONE
(fony Murrietta)

2. EDWARD MANUEL
(Gerald Fayuano

92.25

92.25

x

x

HICKIWAN
174.5

I. MICHELLE ORTEGA
( )

2. SANDRA ORTEGA
( )

87 .25

87 .25

x

x

GU VO
206.3

I. GRACE MANUEL
(,,

2. PAMELA ANGHILL
(Angela Orriz)

103. l5

103.15

X

x

GU ACHI
230.1

I. TIMOTHY L. JOAQUIN(,
2, CYNTHIA E. MANUEL

(I-ouis J. Johnson)

I 15.05

r l5.05

x

x

CHT]KUT KTJK
277.0

I. ETHEL GARCIA
(Sara Mae Williams)

2. VERLON M. IOSE
( )

138.50

138.50

x

x

BABOQUrvARI
324.0

I. FRANCES MIGUEL
(Robena Harvey)

2. FRANCES G. ANTONE
(vernon Smith)

t62.0

162.0

x

x

TOTAL 2,s9s.50 2,,4O8.40 -0- p11 187.10

ro2l


