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WIIEREAS,

WHDREAS,

WHGREAS,

wHEREttS,

WHEREAS,

RESOI,UTION OF THE TOHONO O'ODHAM I,EGISI,ATIVE COUNCII,
(Relatins to a Loan rransactiol 

S:liTi#::rgoNno 
o'odham Gamins Enterprise

RESOLUIION NO. 14-560

the Tohono O'odham Natlon (the " Natiod'l is a federally r€cognlzed Indian fibe
organized pursuant to Sectlon 15 of the Indian Reorganization Act of June lt,
f934 (48 Stat. 984; 25 U,S,C, S 476), which exercises sovereignty over both its

members and its lands; and

pursuant to Articles V and VI ofthe Constitution ofthe Tohono O'odham Nation,

all the legislative powers of the Nation are vested in the lohono O'odham

Leglslatlve Cor'ncil (the " trcglslative Coancil'l; anil

the Tohono O'odham Garning Enterprise (the " Gaming Ente4trisC'l is a tribal

corporation and economic development enterprise of the Nation estabtshed

pnrsuant to Article VI, Section f(e), of the Nation's Constitution and is

r€sponsible for planning, constructing, and operating the Nation's gaming

facilities and conducting gaming activities (Charter of the caming Enterprise

(the " Chartet'l; 16 Tohono O'odham Code Chapter 2); and

Section 5(d) ofthe Charter expressly authorizes the Gaming Enterprise to enter

lnto and perform contracts, to borrow funds (subiect to the lfunitations that (i)

the Gaming Enterprise may not incur obligations in excess of its ability to pay as

required and (il) the Nation will not be liable for the debts or obligations ofthe
gamlng Enterprise), and to pledge or grant security interests in the personal

property, cash, accounts r€ceivable, and other assets of the Gaming Enterprise;

and

the Gaming Enterprise currenfly is indebted to tPMorgan Chase Bank, N.A., a

national banking association ('fPMorgad'), as adminlstrative agent on behalf of

Its and others, under the terms ofa loan agreement ent€r€d into in accordance

wlth Resolution No. 06-105 and modilied in accordance with Resolution No. 07-

690, Resolution No, 08-515, and Resolution No, 13-116 (the "IPMorgan load'ri
and

the Ganing Enterprise has be€n negotiating with Bank of America, N.A., a

national banking associatlon 1" Bof{'r, to obtain a new loan, the proceeds of

which the Gaming Enterprise will rse to pay off the fPMorgan Loan, to fund new

WIIEREAS,
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WHEREAS,

WIIEREAS,

wHEREllS,

WHEREAS,

constrtrction, to pay fees and expenses associated with the linancing, and to
provide working capital; and

the Gamlng Enterprise negotiated the terms of a loan agreement and related

documents (thc "loan Docamenfj'), which set forth the terms on whlch Bo[A is

wllling to make the loan and which will include, but may not be limited to:

(a) A Brsiness Loan Agreement between the Gaming Enterprise and

BoIA(the " troan Agreement'l;

(b) A form of Note to evidence the obligations ofthe Gaming Enterprise

under the Loan Agreement and

(c) A Security Agreement between the caming Enterprise and Bom, to

secure the Gaming Enterprise's obligations through a llen or liens on

the gross gaming revenue and other personal property gamlng assets

securing the caming Enterprise's obligations (the" Collateral'r,

; and

Bof,A has conditioned its willingness to make a loan to the Gamlng Enterprise on

the Nation entering into a Non-Impairment And Estoppel Agreement with BofA

and providing BotA with a Closing Certilicate executed by the Nation

(collectively, the tt Non-Impairntent Agreement'li anil

the Loan Documents require a limited waiver of the soyereign immunity of the

Gaming Enterprise in favor ofBof,A to allow the Loan Documents to be enforc€d

in accordaDc€ with thelr terms and th€ Non-Impairment Agreement requlres a

limited waiver of the soverelgn immunity of the Nation in favor of Bo[A to allow it
to be enforc€d in accordance with its terms, all of which gen€rally requlre the

arbltration of disputesi and

the Nation has not enacted a version of the Uniform Commerclal Code, an

arbltration act, or similar laws ofthe sort that typically would govern complex

commercial tralsactions of the nature contemplated in the Loan Doc[ments,

nor do the Nation's Constitution, laws, or customs address the interpretation

and enforcem€nt of transactions such as those contemplated in th€ Loan

Documents; and
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WHEREAS, BofA has conditioned its willilgness to make a loan to the caming Enterprise on

the Loan Doc[ments and the Non-lmpairment Agreement being interpreted and

enforced under the substantive provisions ofArlzona law, including Art, fI, $ 25,

of the Arlzona Constittrtion relating to the impairment of contracts and the

applicable provisions of Arizona's version of the Uniform Commercial Code, so

Bof,A can be assnred that the Loan Documents and the Non-Impalrment

Agreement will be interpreted and enforc€d in accordance with thelr terms; and

the Budget and Finance and Commerce Committees of the Legislative Conncll

have revlewed the terms of the Loan Documents and the Non-Impairm€nt

Agreem€nt, including the proposed linited waivers of the sovereign imrnunity

ofthe Natlon and the Gaming Enterprlse in each; and

the Budgct and Flnance atrd Commerce Comnittees of the Legislative Coucil
recommend that the Nation; (a) grant a limited waiver of the soverelgn

lmmunlty of the Gaming Enterprise in favor of BofA to allow the Loan

Documents to be enforced ln accordance with their terms, O) enter into the

Non-Impalrment Agreement wlth Bof,A, on terms substantialty the same as those

set lorth ln the draft agreements reviewed by the Committeesi (c) grant a limited
walver of the sovereign immunity of the Nation in favor of BofA to allow the Non-

Impalrment Agre€ment to be enforced in accordance with its terms; and (d)

provlde that the Loan Documents and the Non-Impairment Agreement will be

interpreted and enforced under the substantive provisions ofArfuona law and in

accordance $ith specified provisions relatlng to arbitration; and

the Nation's best interests will be served by the Garning Enterprise obtatntng

frnancing from BolA in accordance with the terms of the Loan l)ocuments, the

Nation entering lnto the Non-Impairment Agreement, the Nation grantlng the

requested limited walvers of sovereign immunity, and the Natlon providlng that
the Loan Documents and the Non-Impalrment Agreement will be interpreted
and enforced under the substantive provislons ofArizona law and ln accordance

with specllled provisions relafing to arbitrationi and

WHEREAS,

WHEREAS,

WHEREAS,
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WHEREAS, capitalized terms used in this Resolutlon and its Exhlblts but not delined in thts

Resolution or the Exhlbits have the meanings set forth in the Loan Documents

and the Non-Impairment Agreement.

NOW, THEREFORE, BE IT RESOLVED that the Tohono O'odbam Legislative Council hereby

approves and authorizes the following:

f,imited Waiver of the caming Enterprise's Immunity. The Nation hereby

grants a limited waiver of the sovereign immunity of the Gaming

Enterprise from suit or action in fayor of BotA on the terms set forth in

Exhibit A to this Resolution and in lieu ofthe provisions of Section t(bx2)

ofthe Charter,

Approval of Non-lmpairment Agreement and Related Documcnts. The

Legislatlve Council authorizes and approves the Non-lmpairment

Agreement. The Nation's Chairman is authorlzed to execute the Non-

Impairment Agreem€nt and to deliver it to Bof,A on behalf of the Nation'

along with any and all other documents, certificates, financing

statements, consents, representations, and warranties requi.red in

connection with the Loan Documents or the Non-lmpairment Agreement,

and to take all other actions consistent wlth this Resolution and

necessary to allow the Gaming Enterprise to consummate a hnancing

transactlon with BofA. No further approval, consent, notice, or frling will

be required as a matter ofFederal law or the Nation's law for the Natlon's

Chairman to execute and deliver the Non-lmpairment Agreement or

other documents, certificat€s, financing statements, consents,

representations, and warranties required ln connection with the Loan

Documents or the Non-Impairment Agreement.

f,imited Waiver of the Nation's Immunity. Th€ Nation hereby grants a

lirnited waiver of the sovereign immunity of the Nation from suit or

action ln favor of BotA on the terms set forth in Exhiblt B to this

Resolution,

l.

t

3.
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4. Applicable Laws.

Ihe Loan Irocuments and the Non-lmpairment Agreement wlll be

governed by, and construed in accordance withr the laws of the

State ofArlzona, includlng Art. u, S 25, ofth€ Arizona constitutlon

relating to the inpalrment of contracts and the applicable

provisions of Arlzona's version of the Unlform Commercial Code

and wlthout glving effect to conflict of laws principles; applicable

Federal law, including the constltutional law of the United states

prohtbiting lmpairment of contracts; applicable provisions ofth€

Nation's constitrtion; and this Resolutlon. For purposes of this

Resolution, th€ term " IJniform Commercial codd' will I'nean

chapters 1, I, and 9 of the Arizona Uniform Commercial Code

(including the delinitions incorporated by reference into Section

47-9102(B) thereo$ as in ellect lrom time-to-time.

The transactions contemplated under the Loan Documents and

the Non-Impairment Agreem€nt bear a reasonabl€ relation to the

State of llrizona, such that the Natlon, the Gaming Enterpris€, and

BofA may agree that the Uniform commercial Code will govern

their rights and duties under the Loan Documents and the Non-

Impalrment Agreement. The method of the creation, the elfect of

perfection and non-perfection, the priority among competing

creditors, and the enforcement of all security interests granted by

the Gaming Enterprise or the Nation to BolA in accordance with

the Loan Documents and the Non-Impairment Agreement $till b€

governed by the Uniform Comm€rcial code, as delin€d above. For

purposes of the security interests to be granted und€r the Loan

Documents and the Non-Impairment Agre€ment, (i) the "location"

of the caming Enterprise and the Natlon will bc Sahuarita,

Arizona; and (li) the ofnce in which to lile a frnancing statement to

perfect a s€curity interest in the collateral will be the Omce ofthe

B.
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Secretary of State of Arizona, except for as-extracted collateral,

timber to be cut, or goods that are or are to become flxtures. For

ptrrposes of Section 47-9f 09@Xf 4) of the Unlform Commercial

Code, the Nation acknowledges that the Gaming Enterprise is not a

"governmental unit" of the State of Arizona or any other state ln

the Untted Statcs.

If an arbitrator or court determines, for any reason' that the

Uniform commercial Code does not govern the rlghts and duties

of the parties under the Loan Documents or the Non-Impairm€nt

Agreement, desplte the parties' agreement to the contrary, then'

in accordance with Title III, Laws of the Tohono O'odham Nation'

Section l-102, the Nation adopts Chapters l,8, and 9 ofthe Arizona

Uniform Commerclal Code (including the delinltlons

incorporated by reference into Section 47-9lO21Bl of Chapter 9

and excludlng sections 47-9ro9(c)(2) and 47-91o9(D)(r4)) as in

effect from time-to-tlme as the Nation's law that will govern the

Loan Documents and the Non-Impalrment Agreement' except

that, for purposes ofthe security interests to be granted under thc

Loan Docrments or the Non-Impairment Agreement' (i) the

of the Gaming Enterprise and the Nation wlll be

Sahuarita, Arizona; and (ii) the ofllce in which to f c a nnancing

statement to perfect a security interest in the Collateral will be the

oflice of th€ Secretary of state of Arlzona, except for as-extracted

collateral, timber to be cut, or goods that are or are to bccome

lixtures.

Any laws of the Nation that conllict with or are inconsistent with

the provisions ofthis Resolution, th€ Loan Documents, or the Non-

Impairment Agreement, other than the Natlon's constitution' will

be inapplicable to the Loan Docrments, the Non-Impairment

c.

D.
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Agreement, and the Collateral to th€ extent of any such conllict or

inconslstency.

E, The Nation hereby adopts the followlng provisions as the

Arbitration Proyisions applicablc to the Loan Documents' the

Non-Impairmetrt Agr€em€nt' and the transactions contemplated

thereby, whlch provisions shall be enforceable as a law of the

Nation: (a) the agreements of the Nation and the Gamlng

Enterprise in the Loan Documents and the Non-Impairment

Agreement to settle by arbitration any controversy or clairn

arising under the Loan Documents, Non-lmpairment Agreement'

and the transactions cotrtemplated thereby are valid, irrevocable

and enforceable; and (b) in any proceeding in the Nation's Courts

relating to such clalms: (i) the Nation's Courts will apply the

procedural rules ofthe Nation's Courts and the substantive law of

the inrisdiction setected by the parties to the f,oan Documents and

the Non-Impairment Agreement and authorlzed by th€se

Resolutions; (ii) if any suit or proceeding is brought in the Nation's

Courts upon any issue referabl€ to arbltration under the Non-

Impairment Agreement or the Loan Documents, the Courrt' upon

being satislied that the lssue involved in such sult or proceedlng is

referable to arbitration under such agreement, shall on

appllcation of one of the parties stay the trial of the actlon until

such arbitration has been had in accordance with the tcrms ofthe

agreement, providing the applicant for th€ stay is not in dcfault in

proce€ding with such arbitration; (iii) if any party aggrieved by the

alleged failure, neglect, or refusal of another to arbltrate under

the Non-Impairment Agre€ment or the Loan Documents petitlons

the Nation's Courts for an order directing that such arbitratlon

proceed in the manner provided for in such agreement' the Court

shall hear the parties and, npon being satisfied that the making of
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the agr€ement for arbitration or the failure to comply therewlth is

not in issue, the Court shall make an order directing the parties to

proceed to arbitration in accordance wlth the terms of the

agreement; if there is a dispute about whether a party has an

obligation to arbitrat€ any issue, the Court shall make an order

directing the parties to proceed to arbitratlon in accordance with

the t€rms of the agreement to resolv€ the dispute; (iv) an

arbitration award will not be subiect to review or modifrcation by

the Nation's courts for any reason other than the clrcumstances

descrlbed in 9 U.s.c. $$ r0-rr; (v) when an arbltration award

requires the performance of any act other than the payment of

money, the Nation's Courts may dir€ct the enforcem€nt theron in

the manner provlded by law; and (vi) to the extent permlttcd by

federal law, the iurisdiction of the Natlon's Courts over any

actions to enforce an agreement to arbitrate, to compel

arbitration pursuant to the Loan Docum€nts, Non-Impairment

Agreement, and these Resolutions, and to enforce an order and

award resulting from an arbitration shall be concurrent with the

iurisdiction of any state or federal court to the iurisdictlon of

which the Nation has explicitly consented in the Loan Documents,

the Non-Impairment Agreement, and in these Resolutions.

5. Blnding obligationi Lien Priority; Impalrment.

When fully executed, the Loan Documents wiII be valid' btnding'

and enforceable obligations of the Gamlng Enterprise and the

Non-Impairment Agreement will be a valid' binding' and

enforceable obligation of the Nation.

After the JPMorgan Loan is paid offand upon BofA's perfection of

its Uen, the Iien created by the Gamlng Ente4rrise's pledge ofthe

Collateral under the Security Agreement will be superior to, and

will have nrst priority over, all other liens, and wlll be valid and

B.
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btnding from the time the pledge is made as evldenced by the

execution and delivery ofthe Loan lroculnents.

C, The Nation will take no action that would materially impair the

rights, liens, interests, and,/or remedies provided in the Loan

Documents wlthotrt th€ prior written consent of BofA' The

Legislative Council nnds that no provision of the Nation's

Constitutlon or laws, and no crstom, would impalr the Loan

Docum€nts or the Non-Impairment Agreement.

6. Economlc D€velopment Reserve, The Legislative council further

reserves from appropriation and expenditure the funds identified in the

Economic Deyelopment Reserve Schedule, which is incorporated by this

reference and which shall not be reported or disclosed, to meet the

Nation's obligations trnder the Non-Impairment Agr€ement, as lt Inay be

amended; provided that the Nation's treasurer shall r€port the status ol

the r€serve to the Investment Committec at least quarterly and to the

Legislative Council during the treasurer's qtrarterly linancial updates.

The Legislative council may adiust the Economic lrevelopment Reserve

at the recommendatlon of the Investment Committ€e and by Legislative

council resolution to rellect the Natlon's obligations under the Non-

Impairment Agreement,

The foregoing Resolutlon was passed by the Tohono O'odham Legislatiye Councll on the l/1
day ofDECEMBER.2OI4 at a meeting atwhich a quorum was presentwith a vote of2.946.5 FOR;
:!L AGAINST; l01l NOT VOTING; and l02l ABSENT, pursuant to the powers vested in the Council
by Article V and Article VI ofthe Constitrtion ofthe Tohono O'odham Natlon, adopted by the
Tohono O'odham Nation on fanuary 18, l9t5; and approved by the Acting Deputy Assistant
Secretary - Indian Affairs (operations) on March 6, 19t5, pursuant to sectlon 16 of the Act of
June lE, 1934 (4t Stat,9E4).
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the Tohono O'odham Gaming Enterprise and Bank of

,1/f auyor //ttutt,/ra, ,"orn
Said Resolutlon was submitted for anororal to the oflice ot the Chairman of th€ Tohono
o'odham Nation on tne ?b aatii U I 

t U'tlttu , zor+ u$',9Lo'ctock, P .m.,
pursuant to the provisions of Section 5 of Article vII of the Constitution and wiII become
elfective upon his approval or upon his fallure to €lther approy€ or disapprove it within 48
hours of submlttal,

{*r*oot onthe 3/ u^ro, Ln*L-- ,rorn

", S;r("n."u- a.^.I ] DISAPPROVED

Retrfned to the Legislative secreta.y oo tt. j/ a.y ot

,zor4,at/ :Afo'crock, fu .n.

il*rttU-
Evonne Wilson, Legislative Secretary

Evonne Wllson, Legislative Secretary

NED NORRTS, JR,, CHAIR
IOHONO O'ODIIAM NATION



RESOI,UTION NO. 14-560

acTIoN: RELATING TO A LOAN TRANSACTION BETWf,EN THE TOHONO O'ODIIAM GAMING ENTERPRISE ANI)
BANK OFAMERICA, N.A.

MOVEDT COUNCILWOMAN BIiRBIIRAHAVIER

DATE: DECEMBER 17,2014

SECOND: COUNCILWOMAN FRANCES MTGUEL

DISTRICI IEGISIATIVE RXPRESENTAIIVES
#oF

VOTES FOR AGIUNST
NOI

VOIING ABSENT

SIF OIDAK
224.2

I. f,UCINDAAII,EN
(Nicholas Jose)

2. MARY LOPEZ
)

I t2.l

ll2.l

x

x

SEI.LS
502.0

I . IIRIHUR WIISON
(Ophelia Patten)

2. BANBARA IIAVIER
(Bevetly Rivas )

251.0

251.0

x

x

SCIIUK TOITK
t74,2

I. FRANCSS B. STEPHENS
(A.nthony J. Rlos)

2. OUTNIIN C. I,OPEZ
(tohn Fendenhetm)

a7,l

E7.l

x

x

SAN XAVIER
224,2

I. HIIIIRION CAMPUS
(Danlel L.A. Preston, IID

2. RACIIEAMISON-STONER (1trrerrl,,
(Ouvla VlUegas-Listonl (Pfesen t)

ll2.l

ll2.l

x

x
x

SAN I,UCY
219.6

I . DIANA MANUEI
(Clorta Randrez)

2. ltNA MONTANA
)

109.t

109.t

x

x

PISINEMO
210.6

L CHESTER ANAONE (Absent)
(Tony Murrletta) (Present)

2. EDWAND MANUEI, SR.
( )

105.3

105.3

x

x x

HICKIWAN
195.9

I. IOUIS R.I,OPEZ()
2. SANDRA ORTBGA /rrsert,

(Manuel Osequeda , F ., (Present)

9t.45

9t.45

x

x x

HIACED
19.6

L PATRICKANDREWS

oanice E. Paul)
VINGINIA GARCIA

9.t

9.E

x

x

GUVO
241.O

I. GBACE MANUEL
(Floyd Flores)

2, PAMBLA IINGEII,L
Oelfery Artone, Sr,)

120.5

120.5

x

x

GU ACHI
257.t

r. TTMOTHY I,.IOAQUIN
t)

2. I,ORf,TTA IEWIS
(Louls rohnson)

12t.65

r2t.65

x

x

CHUKUTKUK
t19.2

1, ETHEI CARCIA
(Marlakay C, Henry)

2. BTLI,MAN LOPEZ

1s9.6

159.6

x

x

BltBoouIvaRI
,tt.t

I. FNANCES MIGUEI,
(Robena Harvey

2. VERNON I. SMITH
(Glorla Zazueta)

l7t.t5

l7t.t5

x

x

TOTAI, 2,946,5 2,946.5 -o- lorl Io2l


